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PREFACE. 



It has been my object in the following pages, to give 
a concise and plain outline and description of the prin- 
cipal deeds and modes of assurance now practised by the 
most skilful conveyancers. 

The languag:e of deeds has in a particular manner 
engaged my aLtion. 

In compiling this work, I have had considerable 
assistance from quarters most able to confer it ;-buty to 
which, I am not at present permitted more particularly 
to allude. 

It has been suggested to me/ that a more numerous 
citation of cases, would have made this little work 
more useful. With reference to this suggestion, I have 
only to remark, that the cases connected with the law 
of real property and conveyancing, are so fully stated 
in my treatise on that subject, that to have loaded 
the present volume with them, would only hiaive been 
to repeat imperfectly, what I had already done in 
another work, to which, fropi the general similarity of 
arrangement, reference could at all times be easily made. 
Besides, it seemed hardly necessary to cite cases in 
support of doctrines which are clearly settled in the opi- 
nion of the profession. 
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IV PREFACE. 

It may also be noticed, that a very considerable part 
of the following pages,- is occupied rather in stating 
the practice of conveyancers as settled by common 
concurrence in their domestic ybrum, than in the dis- 
cussion of matters which belong rnore properly to the 
cognizance and decision of a public court. 

I am aware, that writers on conveyancing have in 
general been rather sparing in such details,— probably 
because they did not deem them sufficiently important. 
I however think differently ; it appears to me, that to 
the young conveyancer such details are, more than any 
others, practically useful, and under this impression the 
following Manual has been drawn up. 

S. ATKINSON, 

Ut Feb, 1830. Q, Old Square, Lincoln's Inn. 
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CONVEYANCER^S MANUAL. 



CHAPTER L 



OF DEEDS* 



1. Of the parties. 

2. Of the language and order of the redtah, 

3. Of the witnessing clauses. 

4. Of ItRl "declarations. 

5. Of the covenants. 

6. Of the execution and attestation of deeds. 



SECTION I. 

Of the Parties. 

Every person who giveis ox receives, by his own Who.should be 
contract, any interest under a deed, must be a party. ^ ^ 
An estate in remainder may be given to a person who is 
not a party, but if it be intended that he should be ' 
bound by the deed, he must join. 

It frequently happens that persons join in a deed, 
who neither grant nor receive any interest by it, merely 
for the purpose of recording their concurrence, and so 
preserving the most effectual evidence of their having 
notice of its contents ; as, for example, where the mort* 
gagor is made a party on a simple transfer of the 



mortgage, a first mortgagee on amortgage to anotlier per- 
_ SOD, the commissionei's in a mortgage by particular tenant 
of lands under an Inclosure Act for the purpose of pay- 
ing expenses, &c. 8tc. Where several persons claim 
under the eame title, they should be classed togetlier, 
and constitate one party. Where the same person sus- 
tains diiferent characters, be should be made a party 
in as many parts as he sustains characters. For in- 
stance, in a marriage settlement, an individual may be 
executor to one person, heir-at-law to another person, 
and one of the parties to the marriage contract, and 
should therefore appear on the deed in three parts. So 
a person may have a separate interest as to one part 
of the transaction, and a joint interest as to mother, 
and should therefore be in two parts, 
f The parties should be described by their christian and 
surnames, their residence, and their rank, profession or 
title : Sometimes it may be convenient, for the purpose of 
saving expense, to state shortly the character in which 
the parties appear on the deed. It is necessary to men- 
tion the character which a person sustains where he 
joins in several parts, as for example — " This indenture, 
" made Sec., between A. B Ifc. of Sec,, (trustees of 
" a term of 500 years, created of and in, amcmg other 
" hei'editani^its, the aimual sum, fee-farm rent or yeariy 
" rent-charge of £300 hereinafter particularly described 
"in and by the codicil to the last will and testament of 
" [testator], late of Bcc, esq. hereinafter recited, and also 
" executors of the same will, of the first part, C. D of 
*' &c., esq., eldest son and heir-at-law of the said (testa- 
" (or], testator of the second part ; E. F [hmband of 

" daughter] of 8tc, esq., and [Mary] his wife (iate 

" spinster) one of the daughters and younger children of 



PARTIES. 



" the said [testator} deceased, for whom portions were <^=ai». i. 
" provided under the aforesaid term of 600 years, of the — 



** third part ; the said (one of the trustees already named) 
" the surviving trustee named in the indenture of &c., 
" hereinafter recited, of the fourth part ; the said [mort- 
'^gagees'] of &c., of the fifth part ; and [trustee for mort- 
'' g«ge^5] of 8cc., a trustee named by the said [moHgagees'\ 
" for the purposes hereinafter mentioned, of the sixth 
"part." Generally speaking, however, this mode of 
introducing the character of the parties is to be avoided 
whenever it can, by means of recitals disclosing so 
much as is necessary for the purpose of rendering 
the transaction intelligible. 

Where the deed is the settlement of a family estate, 
the parentage of the parties should be stated so far as 
is necessary to show what relation subsists between the 
present settlor, and the person who made the last settle* 
ment ; so that by means of the principal family deeds, 
the chain of descent may be recorded and preserved. 

In a conveyance of the unsettled personal estate of 
the vdfe, she is not a necessary party, as all such interests 
may be leased, assigned or surrendered without her 
concurrence. 

Where two persons join in lending money, and take Parties in the 
a joint security, though the entire legal estate is in the ST mortage. 
survivor, yet the personal representatives of the deceased 
mortgagee must join in the reconveyance, in order to 
get the estate discharged from their shares of the 
mortgage money. To avoid the necessity for this, the 
mortgage deed should contain the following declara- 
tion : — '* And it is hereby agreed and declared, by and 
*' between the parties to these presents, that in case of the 
" death of either of them, the said {mortgagees'}, before 

B 2 
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CHAP. I. << the aforesaid principal sum of £ and interest there- 

' " on, shall have been repaid by the said [mortgagor] hi* 

^ heirs executors administrators or assigns, it shall be 
'^ lawful for the survivor of them his executors adminis- 

** trators or assigns to receive the said sum of £ and 

'^ interest thereof, or any part thereof, and that his or 
** their receipt or receipts shall be an effectual acquittance 
^'and discharge for the same." 
When trustees Trustees must all join both in conveyances and re- 
join, ^^ip^g^ unless any of them have disdaimedy— the trustee 
so disclaiming ought not to join. Trustees to bar dower 
should always be made parties when their concurrence 
can be obtained, though there is no necessity for their 
doing so if the purchaser be satisfied that the power 
was well created and is still subsisting. 
Parties in an On an assignment of a mortgage, the mortgagor ought 
m^rtgiLee? ^ to be a party, otherwise the assignee takes subject to 

the account between the mortgagor and mortgagee, 
—on sale of Qn the sale of a bankrupt's estates under a commis- 
estate"^ * ^^^> ^* ^"^^ always considered desirable to have the 
bankrupt join in the conveyance, whenever his con- 
sent could be obtained, because thereby the necessity 
of proving the regularity of the commission was avoided 
and a regular chain of covenants kept up, and the 
bankrupt thereby released the estate from any charge 
upon it which might arise from his right to the surplus, 
if there happened to be any : And now, under the late 
bankrupt act,^ the bankrupt will be ordered, on the 
petition of the assignees or purchaser, to join in the 
conveyance, ^ if the bankrupt shall not try the validity 
*^ of the commission, or if there have been a verdict at 
** law establishing its validity. "(1) 

(1) 6 Geo. 4, c. 16,8.78, 
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BECITALS. 

The parties should be in this order:— the conveying «^«*^- ^« 
before the receiving parties ; the legal before the equit- 
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able owner ; the freehold before the chattel tenant ; per- ^^^^^ 
sons having estates before those having mere rights ; and 
these latter before consenting parties; the vendor follows 
the whole of the conveying parties, bat the purchaser 
precedes the parties on his behalf; trustees of the 
fee come before trustees of the term, and these accord- 
ing to the priority of terms. 



Order of the 



SECTION II. 

0/* the Recitals. 

Singular as it may appear, experience universally Importance of 
shews that no part of a deed requires more attention ^^^^ ^ 
than the recitals, and nothing contributes so essen^ 
tially to the clearness and general neatness of the draft 
as a well arranged and clear statement of these intro* 
ductory details. The main purpose of the recitals is to 
explain the transaction which the deed effectuates, to 
unfold the objects and inducements of the parties, and 
to furnish the means of obtaining and preserving evi- 
dence of the title. It would be pbviously impossible 
to describe all the varieties which this part of the deed 
may assume, and to anticipate every difficulty which 
may arrest the career of the young conveyancer; all 
that can be done, is to lay down a general outline of the 
points to which he should direct his attention, and to state 
the general principles established by the most eminent 
draftsmen. Long practice in drawing, or a familiar ac-^ 
quaintancc with the n^ost approved forms and prece-^ 
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dents^ can alone furnish that extent and variety of infor- 
mation which constitute the accomplished conveJ^^ancer. ' 

Whoever would attain to a great facility in the prac- 
tice of conveyancing is strongly recommended to 
confine himself, in general, stricUy to setded forms, 
whether it be in the recitals or in the operative or other 
jj/fiis of a deed ; and never to indulge himself in the idle 
license of departing from them farther than the peculiar 
circumstances of any case may render essential, except 
where some recent decision of the courts, or the result 
of more extended experience, may have suggested some 
change or addition which will be proper to be intro- 
duced on all future occasions. Such a practice is es- 
sential to the attainment of accurate habits of drawing, 
facilitates instruction materially where that is the object, 
and promotes, in every way, the despatch of business and 
the availableness of clerks and pupils. To gentlemen in 
established practice it is also necessary, with a view to 
the satisfaction of clients, who are familiar with theseu 
drafts, to adhere closely to the same forms. There is 
also this convenience, that when the recitals are pre- 
pared agreeably to forms which have been carefully 
settled and approved, the draftsman can pass easily 
over this part of the instrument, and settle with more 
care the operative and essential parts of the deed. 
Recitals practi- Recitals are commonly said to be not an essential 
ca yessen i . ^^^ ^^ ^j^^ deed, and, in a certain legal acceptation, this 

may be admitted to be true ; but yet, nevertheless, the 
conveyancer who should attempt to introduce into 
practice a deed without recitals, would probably find 
that his client considered them to be a very essential 
part of the document, whatever might be the language 
of the courts or report-books to the contrary. Techni- 
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RECITALS. 

cally and legally it may be said that recitals are not 
essentia, — practically they are. 

Recitals are of modem inventiony and their object is 
to give a history of the title since the last purchase- 
deed, where the transaction to be recorded is a purchase, • 
for the purpose of shewing a connection of title and 
keeping up an entire chain of warranty. In oth^ 
transactions, so much must be recited as is necessary to 
shew that the parties have authority to do what the 
deed in preparation proposes to effect. 

Recitals are employed either in stating the substance 
of so much of the preceding deeds, and other assurances 
of the title, as are necessary in the present transaction ; 
or in disclosing certain collateral facts, as deaths, de- 
scents, marriages, and representation by executorship, 
letters of administration, &c. 

Where the deduction of title is not multifarious it General rules 
may be recited by each separate document, but where ^ recitak."'* 
it is multifarious it will be proper to combine and give 
the effect of the seyeral intervening instruments when 
that can be effected ; as, for example, where there have 
been several mortgages which have ultimately become 
consolidated, it will be sufficient to state that the party 
had created several mortgages which by divers mesne 
assignments have become vested in the conveying 
party. Where a defect has been remedied it may be 
recited, but when it is not cured it should be passed 
over without notice. Where a consequence of law is 
stated, the technical words are, — " by reason whereof." 
The technical mode of reciting a probable circum- 
stance is, — " and wher^is there is reason to bdieve." 

It is a general rule, that where a reasonable pre- 
sumption of a fact arises, and such fact does not exist, 



a negative recital should be introduced for the purpose 
- of rebutting^ that presumption ; as, for example, on a 
marriage, the presumption is that a settlement will be 
made; if none is made, that fact should be dietinctly 
averred. So where the recital is general, negative words 
should, if necessary, be introdnced to confine and re- 
strain it. 
n Recitals are admissible in evidence by way of estop- 
pel against all persons parties to the deed, but they are 
no evidence against third persons, except corroborated 
ty collateral circumstances (1) ; though even against 
strangers, where the evidence has gone for a long 
period conformably to them, the recitals will be ad- 
mitted for want of better evidence. Thus, where a 
leasehold title is derived through successive assign- 
ments, and the lease is lost, the recitals are evidence of 
the state of the title as against all persons except the 
lessor (2), The recital of a lease for a year, of lands in 
England, is an estoppel in evidence as against the 
parties and their heirs ; but it may be doubted whether 
it would be so as against issue in tail and remainder- 
men, since they are not bound by estoppel (3). The 
recital of a lease of lands in Ireland, is, by an Irish 
Act of Parliament, conclusive evidence of a lease ; 
and as to lands in Jamaica, and others of the West- 
India and American colonies, a lease for a year is, by 
acts of the several colonial legislations, rendered unne- 
cessary (4). 

(1) Par M. R. in Fort v. Clarke, 1 Buas, 601. 

(2) Holmei v. Ailabie, 1 Madd. 551 ; 3 Prciil. Abslc. 30 ; I ibid, 1 1. 

(3) Bnt see 3 Frest. Abslr. 39. 

(4) See Atk. Prec. in Conv,, tilie "Colonial Convejancea," whete 
will be found a general ouUine o)' the colonial laws as (o cDavcjranccs. 
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In reciting an agreement, it is sufficient to state the chap. i. 
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terms of it, without entering into the various induce- . 

ments that led to it j except where the transaction is a^eements, 
between attorney and client, trustee and cestui que 
trust, guardian and ward, father and child, &c. ; for, in 
these cases, the law regards the negotiation with so 
much jealousy that all the motives and grounds of action 
should be fully stated. On the other hand^ the recital 
of the contract or agreement, and object of the deed, is, 
in equity, of material importance ; for if the operative 
part of the deed should, from mistake, vary in substance 

from the agreement, the court will reform the legal 
operation of the deed, and the recital will be controlled 
by the body of the deed, if on taking the whole instru- 
ment into consideration such appears to have been its 
meaning (1). 

On the sale of' an estate, consisting of distinct parcels 
held under different titles, the rule is to begin the reci- 
tal with the most valuable part, and shew a clear identity * 
between the old and modem description of the parcels, 

A deed may be recited in two ways. By the one, the Different 
effect only of the deed is given ; the language of it J^tal,°^ 
either not being adopted at all, or only in a very small 
degree. Thus it may be recited, — " And whereas 
** by indentures of lease and release, bearing date the 
" 7th and 8th days of &c., respectively, the release being 
'^ of five parts, and made between &c., the messuages or 
'' tenements, lands and other hereditaments hereinafter 
" described, were conveyed and assured by the said A . B 
*Ho the said C. D in fee, free from encumbrances" ; or 
it may be recited that a conveyance was *' to such uses 

(1) Dearden v. Lord Byron, 8 Pri. 417. 
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CHAP. I. *< as A should appoint in manner and by the means in 
" the said indenture mentioned, and in default of ap- 
** pointment and subject thereto, To the use of A for life, 
'* with remainder to B and his heirs, for the life of A 
^' and his assigns, with remainder to A in fee." Recitals 
so formed are in general introduced only where the 
brevity of the draft is a material object, or where the 
deed so recited is matter of inducement rather than an 
essential link in the chain of title. In such a case it i^ 
enough if the effect of the deed be accurately compre- 
hended, and that effect clearly and concisely stated. 
Such a mode of recital can, however, be recommended 
to the young practitioner only in those cases where the 
true construction of the instrument* is so clear, that 
there can be no doubt whatever of its legal and technical 
effect. In these cases also, it is always to be remem- 
bered, that that should never be stated as the effect of 
the deed or will, which is in fact only the probable con- 
struction of it. The precaution here suggested indeed 
admits of a far more extensive application, for it is the 
bounden duty of the draftsman to take care that no 
statement of facts, nor any recital of former instruments, 
should ever appear on the face of a deed, which can, 
either directly or indirectly, lead the parties to any mis- 
apprehension as to the state of their title. Whoever, 
therefore, introduces a recital in the brief mode which 
has been here pointed out, should take care to satisfy 
himself, that so clear is the effect of the settlement, or 
will, that no reasonable doubt can be entertained of 
it. From neglecting to attend to these considerations, 
titles, which often appear good on the face of the 
recitals, would be doubtful, or absolutely bad, if the 
deeds themselves were examined. 
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With these prelimmary obserTations, it will fiiow be c«^^' "• j 

proper to examine in detail the proper form of recital 

in ordinary cases. With this view, it will be convenient » 

to consider the successive parts of the deed supposed to | 

be in recital, under the following order : — 

1. The style of the Deed. 

2. The Date. • » 

3. The Parties. • 

4. The Recitals. ^ 

5. The Witnessing part, or Operative Clauses. i 

1*^. -4* to the style of the deed.— Deeds are either In* Recital of the 
dentures or Deeds Poll. The recital of the former should J^^ ° 
commence thus, — ^* Whereas by indenture bearing 
" date" &c. ; that of the latter thus,—" Whereas by a 
" deed poll under the hands and seals of 8cc., (those par- 
^^ ties only who execute)" If the instrument be not, in 
point of £skct, a deed, but merely a writing under hand 
and seal, the recital should commence thus, — "Where* 
<^ as by an instrument in writing, under the hand 
" and seal of 8cc., bearing date" &c. 

In reciting deeds it is a common practice to give them 
the name which denotes their supposed legal operation, as 
instead of saying, " by indentures bearing date/' Sec, to 

say, " by indentures of lease and release bearing, &c." or , 

" by indentures of lease, and release and appointment," or ' 

*' by indenture of assignment," 8m;., or " by indenture of 
" bargain and sale," Sic, Except, however, in the case 
of a lease and release, which are two instruments so 
connected as to have no effectual operation without 
each other, (and consequently they should always be 
named in the manner above-described) it seems better 
and more correct to take no notice of the legal designa- 
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CHAP. X. tion of the deed, but to let its contents, as subsequently 
* disclosed, speak for themselyes. 

Recital of the ^^' ^^ ^^ '^ ^^' — ^^ ^^ ^^^ material that the 
^^^* date of the instrument should be accurately stated, and 

hence has originated the practice of inferring to the date, 
not in precise terms, but in some such form as this, — 
** Wherbas by indentures of lease and release, and ap- 
'^ pointment, the lease bearing date on or about the 6th 
''day of April, 1829, and the release and appointment 
" on or about the 7th day of April, 1829 ;" or, " Whereas 
'' indentures of lease and release, bearing date respectively 
" on or about the 9th and 10th days of March, 1829." 
The advantage resulting from this mode of reciting the 
date is, that if it happen to be wrongly stated, ex- 
trinsic evidence may be admitted to fix the day and 
support the recital. 

Where a deed is of several parts it is usual to notice 
this circumstance in these terms,-— ''Wherbas by an 
" indenture of three parts, bearing date &c. ; " or, 
" Whereas by indentures of lease and release, bearing 
" date respectively, 8u5., the release being of five parts 
" and made See." If it happen that the parties to the re- 
lease are the same as those to the lease, then the recital 
may more properly be thus, — ^^' Whereas by inden- 
" tures of lease and release, bearing date &c.y and both 
"made," &c. 

Where the deed in recital is of the same date as the 
reciting deed, then the proper form is this,—" Whereas 
" by indenture bearing even date with these presents," 8cc. 
or, " Whereas by a deed poll under the hands and 
" seals, &c., and bearing even date herewith," &c., or if 
the instrument in recital be a release grounded on a 
lease, then as follows,— " Whereas by indentures of 
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" lease and release, the lease bearing date the day before chap- i. 

. SECT. II* 

" the day of the date of these presents, and being of two 

*' parts, and made &c., and the release of five parts bear- 
" ing even date herewith, and made &c." 

Sometimes a deed is dated on one day and executed 
subsequently, and it is not unfrequently material to 
shew this fact, which may be done thus, — *' Whereas 
''by indenture bearing date on or about &c., and made 
'^ 3lc., being an indenture which was first sealed and 

'' delivered by A. B. on the day of , in the 

" year &c., — " a circumstance of course which need be 
stated only in those instances where the deed, if exe- 
cuted at the time it bears date, would have been 
invalid or ineffectual for the purpose now to be 

accomplished* 

3rd. As to the parties, — Parties in deeds are usually Recital of the 

describj^d by their christian and surnames, place of^ 
abode, their title and profession or business, and some- 
times by the character which they fulfil, as heirs 
executors, trustees, commissioners under an inclosure 
act, &c. The names of the parties are generally intro- 
duced in these words, *' Whereas by indenture bearing 
" &c., and made or expressed to be made between &c." 
In general the names of all the parties should be men- 
tioned in the recital, though where it is important to be 
concise, and the parties are very numerous, and many of 
them, as frequently happens, have little or no concern with 
the title, then it will be quite sufficient to refer to them 
in this way, — " Whereas by indentures of lease and 
''release bearing date respectively, &.C., the release 
'' be3|ig of .five parts, and made or expressed to be made 
"between A. B of the first part, C. D of the second 
" part, several other persons of the third part, several 



" otherpersons of the fourth part, and E. Fof the fifth 
" part," Sac. It is not uncommon, however, to see these 
useless names with all their additions of place and pro- 
fession set out at full length, a practice which deserves 
to he severely reprehended, and which can have no 
other ohject than to increase the expense and to swell 
the deed with useless and cumbrous details. 

Where the creation of a terra is recited, and the term 
was created by an indenture of a distant period, it is 
quite immaterial, as to the reciting deed, what was the 
residence, description, or character of the grantor or 
grantees of the term ; but where it was created within 
a short period, it is useful to kaow, and it is in general 
proper, to state these facts. So in the assignment of terms, 
it is very immaterial what was the residence or description 
of a former assignee. A similar observation applies to par- 
ties trustees, where the trusts have been perfonned. But 
if, on the other hand, the reciting deed is for the pur- 
pose of effecting a transaction which is to carry on the 
title through the medium of the heir, executor, or admi- 
nistrator of a former assignee, trustee, 8tc., as owner, it 
is very desirable that the residence of such trustee, &c. 
should be known, and ought therefore to be stated. So 
where there are several trustees, and the title is to be 
derived through the survivor of them, the residence 
and description of all the trustees should be stated, since 
the evidence which is to make out the fact of survivor- 
ship must have reference to the identity of persons and 
consequently depends on their place of residence and 
pursuits, 8tc. 

The first deed to be recited will sometimes, by the de- 
scription of parties, introduce a reference to, and, conse- 
quently, notice, of a former deed, will, or gther instru- 
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ment. Thus A, the granting party, may be described chap. i. 
as the devisee or heir-at-law of .B;'when described as . 
the heir-at-law, the intimation of his character thus 
conveyed necessarily leads to the enquiry whether B. 
died intestate, — ^if mentioned as devisee, this, as necessa- 
rily leads to enquiry for the will of B. In either case, and 
indeed in all similar instances, the deed now supposed 
to be in preparation should be contemplated as one which 
at some future period may become the first document in 
the history of the title ; and as it is desirable that such 
an instrument should be as free as possible from all re- 
ference to any other, one of these two plans ought 
to be adopted,— either the description which would lead 
to any inquiry for a will, or as to an intestacy, should 
be omitted, or such facts should be stated, or so much 
of the deed in question should be recited as will furnish 
the information which at some future period may possi- 
bly be demanded on these points. Thus, on the descrip- 
tion of a person as heir of JB, it may be stated, *' that 
** B died intestate, and was buried at > , on or about 

i< the day of — — , and that letters of administration 

*' to his effects were obtained from the consistorial court 

« of ■ ■ ' on or about the day of — — ." If he be 

mentioned as devisee, there may be an averment that the 

will bears date on or about the day of . If 

in the deed now in recital -the will itself were recited, 
that recital should be introduced in the deed supposed 
to be in preparation. 

Where some of the parties are dead, and the deed 
is to refer to their deaths, or is to treat the title as free 
from incumbrances in consequence of their death, or 
death without issue, 8ic., it i» very convenient to the 
ready and correct understanding of the deed to refer to 
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these parties as soon as named, as being deceased or 
dead without issue^ &c:, in such terms as will at once 
manifest the fact material to be known, 

4th. As to the recitals, — As a general rule it may be laid 
down, that it is proper to pass over the recitals, and go * 
at once to the operative part of the deed. 

When, however, it is deemed proper to take any of 
the recitals, the best plan seems to be to state them in 
the order of their date, and as independent and substan- 
tive recitals carrying on the history of the title in pro- 
gressive order. 

Subject, however, to these general rules, it will often 
be necessary to introduce some of the recitals of the 
deed in recital, especially where the operative part 
is so dependent on them that it could not be clearly 
understood without reference to them. Instead, how- 
ever, of reciting them as recitals, their effect may some- 
times be more simply introduced, and the operative part 
of the deed made equally intelligible by an allegation ex- 
pressive of their general effect. If, for example, in the- 
deed under recital a will has been recited, and then the 
operative part conveys *' all the manors, messuages, &c. 
" hereinbefore described." In this case the recitals may 
be passed over, and the deed recited as a " conveyance of 
'^ all the manors, messuages, &c. which were devised by 
" the thereinbefore recited will of, &c., bearing date, &c." 

In recitals of deeds prepared by unskilful draftsmen, 
it is not unusual to find the difficulty which has been 
here noticed got rid of in this way, — ^^ after reciting 
** as therein is recited, it is witnessed, &c. &c." Nothing 
can be more inconsistent with correct practice, or shew 
more clearly the ignorance or negligence of the drafts- 
man. The sub-recital (to coin a new word for the sake 
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of conciseness) is either material or immaterial. — in the ^^^^' '• 

SEC. II* 

former case it should be given, in the latter there ought "~" ~~ 

to be no reference to it. 

Where part of the recitals are given and part rejected, 
"^this circumstance should be noticed in these or the like 
terms, — " And whereas in the said indenture, of &c., 
" it is among other things recited that, &c." It frequent- 
ly happens that the sub-recitals are the same as those 
which form a substantive part of the deed in prepara- 
tion ; and, in such a case, it will be sufficient to notice 
them in this way,—-" after reciting as hereinbefore is re- 
'* cited, &c.'* If it happen that part only of the sub- 
recitals are directly stated in the deed in preparation, then 
the additional recitals may be introduced thus, — *^ after 
" reciting the hereinbefore recited wiU of the said, &c. 
** and also the indentures of lease and re -lease, bearing 
" date, &c., it is further recited that, &c." 

It is nofuncommon to find the sub-recital erroneously 
stating the date of a de^d ; in such a case it would be 
proper to advert to the mistake, which may be done in 
some phrase like this, " after reciting the hereinbefore 
recited will, bearing date, &c., and therein, by mistake, 
recited as bearing date, &c." And so as to any other 
mistake in names, quantities, 8cc. the correction may be 
stated in a similar manner ; and sometimes it may be ne- 
cessary even to introduce a recital for the mere purpose 
of correcting a mistake of this kind. 

In preparing a draft, attention should always be paid 
to the circumstance whether the recital in preparation is 
a recital of the language of the deed, or merely of its 
e£Pect. In the latter case, it is enough if the substance 
and effect of the deed be accurately expressed, — in the 
former case it is essential to adhere closely to th^ deed, 

c 
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and| as a general rule, neither to alter or omit any part of 
its language. Such a mode is correct in point of prin- 
ciple, and very convenient as a matter of practice^ since it 
afibrds great facility to the parties through whose hands 
the deed must pass, for comparison and examination. 
Recital of the 6th. As to the operative part of J>ccds.— Where the 
of a^eed. ^^ motives, Considerations, consult of parties, &c., are not 
requisite for the full understanding of the subsequent 
part of the deed, they may be slightly passed over, or 
even altogether omitted; and in such cases it will be 
sufficient to say, ^ that in performance of the therein re- 
** cited agreement, and for the considerations therein 
" expressed, &c.," or " in consideration of the sum of 

« £ paid by the said to the said ^,&c., the 

^ receipt of which said sum, &c., is thereby acknow- 
^' ledged," or where there are several considerations paid 
to distinct persons, the receipt may be recited thus,— • 

** And the receipt of the said sums of £ — — 9JcA £ , 

^' &c., are acknowledged by the perscms to whom the 
" same are severally expressed thereinto have been paid." 
The words of conveyance release and discharge should 
be given verbatim. The testification clause may be 
given briefly, and it will be sufficient to say, '* testified 
'* as therein is mentioned," except in those cases where 
the deed is executed under a particular authority or 
power, and the consent Sus. is required to be given in 
a particular mode; for then it is material that the recital 
should disclose the manner in wl^ich the deed was 
executed and attested. In the best modem drafts, the 
mode in which the deed was attested and executed is 
usually stated in the introduction of the recital, in this 
way, — " Whereas by indenture bearing date, &c.,and 
^' made, signed, sealed, &c., and as to their execution 
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*' thereof, attested by two credible witnesses whose names chap. i. 

SEC 11 

" are thereon indorsed, &c/' After the words of convey- — - — 

ance, &c., the limitations should be carefully stated ; 
and where these are complex, and have reference to 
different kinds of property and various modes of transfer, 
all these facts must be distinctly disclosed in the recital, 
as well as the mode in which the several parties 
consent, convey, &c. 

6th. As to the Parcels. — ^There are various modes of Recital of 
introducing the parcels into a deed. Sometimes they^"*^^*' 
are stated in the recitals, sometimes in the operative 
part, and sometimes in one or more schedules annexed 
to the deed. According to these several modes of intro- 
ducing them will arise corresponding changes in the 
form of the reciting deed. 

If the parcels are to be introduced in the recitals, then, 
in the recital of deeds whereby a term was created, 
it is most convenient to insert the parcels in the recital 
of the deed creating the term, and selecting those parts 
on which the deed in preparation is intended to operate 
(where the former happens to be more extensive) and 
to advert to them, in these terms, — " Divers heredita- 
ments, and among them and as to part thereof all 
&c., (describing them). All which stiid hereditaments 
and premises were then parcel of the manor of ' 
^ therein described to be called &c/', or in similar terms 
expressive of the fact 

Sometimes it is more convenient to insert the parcels 
in a subsequent recital, or in the operative part of the 
deed. The former of these plans, may be properly used, 
where the deed severing a farm from a manor, or a field 
from a close, is to be recited ; the latter will be a better 

c2 
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CHAP. I. plan, when the deed in preparation is to effect the 
severance. 

Where it is intended to describe the parcels in the 
operative part of the deed, tliey may be referred to in 
these or the like words, — " The manors, messuages, lands 
" See, mentioned in the recitals of the said indentures and 
" hereinafter described, and bearing date," &c. Where 
the deed in preparation operates only on a portion of the 
parcels, then this fact may be noticed thus, — "the 
'* manors, messuages, &c., called — -, and among them 
'* the messuages &c., hereinafter described." 

It frequently happens that the description of the 
parcels in modem deeds differs so materially from that 
in ancient deeds, that it is necessary to advert to this 
circumstance, which may be done in these, terms, — 
" The manor, messuages, 8cc., hereinafter described, by 
*' their then names," 8cc.; and then, when the parcels have 
to be described in the operative part, or some subsequent 
recital, by their modem description, they may be intro- 
duced thus, — ** All those &c., hereinbefore described 
" in the recitals hereinbefore contained," &c. 

In long and complicated deeds, in which there are to 
be recitals apphcable to lands held under different titles, 
the arrangement of the deed will be greatly simplified, 
by introducing the different classes of parcels under 
separate schedules, and then the mention of them will 
be by reference to the " messuages, &c., mentioned and 
*^ comprised in the schedule firstly hereunto annexed,**' 
&c. It would, indeed, be frequently almost impossible 
to prepare the recitals of a draft, without resorting to 
an expedient of this sort. 

Deeds relating to land are of two descriptions ; the 
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one comprising those which constitute the evidence of chap. i. 
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title, the other comprising those which may be said to -~~ — : 

be collateral thereto, as deeds of indemnity, &c. In the 
latter class of deeds it is seldom necessary, where the 
parcels are complicated, to mention them otherwise than 
by a general comprehensive description, so that the 
tenor of the deed may be sufficiently intelligible. 

The particular description of the parcels is usually fol- Recital of g«- 

. , neral words. 

lowed by what are called "general words," embracing that 
class of subjects which may be comprehended under the 
words *' rights, royalties, members and appurtenances." 
In the recital of these words it will be sufficient to use the 
word " appurtenances," where the reference is to a field 
or close ; " rights, members and appurtenances," when 
to a farm ; and *' rights, royalties, members and appur- 
"tenances," when to a manor; except only when the 
operation of the deed depends on the general words 
rather than on the particular description, and where the 
parcels are introduced at length into the recitals, and the 
deed in preparation is to operate on these parcels. 

It frequently happens that there are exceptions -out 
of the parcels, and these should of course always be 
noticed, either directly or by reference, in language 
similar to that which has been already explained with 
regard to the parcels, and either verbaHm, or so much 
in detail as to exclude any question as to the extent of 
the exception. It is not uncommon to meet with the 
'^expression except as therein is excepted," an expression 
which is only mentioned to be reprobated. 

The clause of " And the reversion," &c , is never to 
be recited, except where the deed is intended to operate 
on a reversion or remainder, and then it is necessary. 

So the clause of " All the estate" is never necessary to 
be recited, except where the habendum is repugnant to 



the premises and void, for theo the claase " and all the 
-estate," &c., proves the repugnance, and is therefore an 
essential part of the instrument. 

When there is only one clause of kabeTt^m, and all 
the estate conveyed is limited to one person, then it is 
not necessary to introduce the parcels in tlie recital of it, 
but it may be simply thus, — ■" To hold the same to," 8cc. 
Where, however, there are several claoses of habendum, 
and the parcels which are comprised in them have been 
the subject of recital, then it will be proper to notice the 
parcels ip the several clauses of habendum, in order to 
shew their correspondence with the recitals. When the 
parcels comprised within one clause of habendum only are 
the subject of recital, then the habendum may be recited 
as in a deed where there is only one such clause. 

It is in the assignment of attendant terms, and in 
conveyances of lands, part of which are held in fee, 
others for life, and others for years, that several clauses 
of habendum aremost commonly found ; and, if there be 
any doubt, it will always be the safer course to take 
too much of the deed rather than too little. 

The words which hmit the estate should be given 
verbatim, except in some particular cases, as the assign- 
ment of terms, for instance, in which the effect may 
be substituted for the particular language of the deed, 
or other deeds of a like kind, which may be said to 
be collateral to the title, rather forming a distinct 
link in it. 
Uienndtnuts. There is no objection to reciting the effect of those 
clauses of a deed, which may be as fully and clearly 
expressed by stating their effect, as by giving their 
language in detaiL Thus the limitations in strict set- 
tiement, except in certain cases which from the pecu- 
liarity of the expression afford ground for observation. 
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or where they are to be the basis of uses to be en- c«*'' '• 

grafted by way of reference, may be introduced in " 

language to the following or the like e£fecty— '^ To the 

*' use of A and his heirs» till the solemnization of the in- 

^' tended marriage, and from and immediately thereafter 

^' to the use of A and his assigns for his life, with re* 

** mainder to trustees and their heirs for his life, for the 

^' usual trusts of supporting contingent remainders, with 

'' remainder to the use of [intended toife] and her assigns 

** for her life for her jointure and in lieu of dower, with re- 

^* mainder to the first and other sons of their intended mar« 

'^ riage successively, according to their priority of birth 

" in tail (or in ^* tail male," if so, or otherwise according to 

^^ the fact), with remainder to the use of the daughters of 

'' the then intended marriage as tenants in common in tail, 

^' with ultimate remainder to il. J5 in fee," (or *^ with the 

^* ultimate reversion to ^. JB in fee," if such be the fact.) 

This mode of reciting the limitations, embraces the full 

import of the language, and expresses them, and also a 

conclusion of law (namely, that which relates to the 

ultimate remainder or reversion,) in a form of words at 

once concise and unequivocal. 

It will sometimes happen that a particular power, or 
certain clauses of the deed in recital, independent of the 
Umitations, is that part of it which is material in the 
transaction to, be recorded in the deed in preparation. 
For example, the transaction in question may be an ex- 
change or partition ; powers of exchange or partition may 
be given to the tenant for life, 8cc., and, consequently, in 
such a case, the only part of the deed which it is neces- 
sary to recite, is that which shews who is tenant for life 
in possession and the power of exchange, partition, &c., 
as the case may be. 
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CHAP. I. It may be that the transaction to be effected, is ati- 
thorized by a particular proviso, which is quite inde- 
pendent of the uses, and is given to some particular 
person by name. In such a case the uses may be passed 
over without any notice, and the prpviso will be the*only 
material recital in the draft, and must be given either at 
length or so fully as completely to shew the nature of 
its operation and the acts which it authorizes ; for of 
course there is no occasion to introduce more of the 
proviso than is relevant to the title to be deduced 
under it. What parts of it may or may not be omitted 
in any given instance, will depend entirely on the par- 
ticular circumstances of the case, and must be left to 
the discretion of the draftsman, with this general cau- 
tion, — a, caution that applies to every part of a deed,— 
that where a question arises as to whether or not a 
given passive of an instrument should be recited more 
or less closdy to its language, more or less in detail, 
the safe practice is, to err on the side of excess rather 
than that of defect. One or two illustrations of this point 
may, however, be useful. 

A term having been created many years ago for 
raising portions, and the trusts of the term having 
been performed, or having become unnecessary, on 
an assignment of the term it will be quite sufficient 
to recite the creation of the term, and refer to the 
trusts in this brief manner,—" Upon divers trusts which 
*' have long since been performed, satisfied or dis- 
" charged ;" or, if such be the fact, " which have be- 
" come unnecessary," or " incapable of taking effect." 
But if the trusts be subsisting, and are still to be acted 
japon, then the practice is to recite the trusts pretty fully, 
stating all the facts which are immediately connected 
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Withthem^ and which disclose the rights of the ce//e5 chap. i. 

SEC 11 

que trust to receive th^ money, and give discharges, &c. '-—^ — 

Where the trusts are numerous and expressed at Recital when 

trusts h&ve DeeD 

great length, and many of them have been satisfied, or partly falfiUed, 
become incapable of taking effect, and are no longer re- ^^' 
levsmt to the title^itwill, in general, be proper to pass the 
latter over without notice, reciting only those which still 
subsist and affect the title under consideration. Thus, as 
frequently happens in marriage or family settlements, 
where a term, created for raising portions, is intro- 
duced afler several estates for life, or estates tail, and 
there is nothing which renders it material to make any 
reference to these preceding estates, on an assignment 
of the term to attend •the inheritance the preceding 
uses may be referred to in this manner, — " To divers 
" uses in the said indenture of release declared and li* 
'* mited, and which have become incapable of taking effect, 
^' remainder to the use of the said [trustees'] for a term 
'* of 600 years, &c. ;" or, ** To divers uses limiting estates 
'* for the lives of, &c., respectively, with remainder in tail 
" to the use of, 8cc., remainder to trustees for a term of 
" 1000 years to be computed, &c.'' Then stating that the 
term was upon divers trusts, which have been performed, 
or become unnecessary, or incapable of taking effect, as the 
case may be : in some cases, indeed, it may be judicious, 
though it is seldom necessary, to state the trusts shortly. 
In cases like these, what course may or may not be the 
best is a point which no general rules can prescribe, 
but must be left to the taste and discretion of the drafts- 
inan. Where uses are limited by reference, the deed to 
which reference is made should be recited fully, at least 
• as to the uses, but not as to the powers, which are in 
no respect necessary to be noticed in the recital, for they 
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CHAP. I. are not actual limitationsy but mere poBsibilities, and 

• — -— may never affect the title. 

Recital of pro- With respect to provisoes for redemption, conditions, 
tionsi &c. * &c>» the general rule is, that, when they are material 
to the title under consideration, they should be given 
fully, or even totidem verbis: but, in other cases, as 
briefly as is compatible with the accurate expression of 
their legal effect. When the intention is to give the 
proviso very shortly, it may be done even without any 
express reference to it, as ^^ by a mortgage for secur- 
ing to [mortgagee], his executors, &c., payment of the 

sum of of lawful money, &c. with interest thereon,'' 

because the word '^ mortgage'' necessarily implies a pro* 
viso for redemption, this clause being the peculiar cha* 
racteristic of this species of deed. Wliere the proviso 
is to be given at some length, it may be introduced in 
these words, — ^^ And in the same indenture it was pro* 
*' vided, &c. then, &c." Where it is to be given totidem 
verbis, then thus, '^ And in the indenture now in recital 
** is contained a proviso or declaration in the words or to 
^' the tenor and effect following (that is to say), 8cc." 
But this last mode can never be necessary, except there 
be some peculiarity in the wording of the proviso, or 
some dispute concerning the construction of it. 

In reciting the proviso for redemption in a mortgage, 
and that the money was not paid at the given day, the 
expressicm ^* that the estate thereby became absolute at 
law, subject only to redemption in equity," should be 
used only in those cases where the effect of the proviso, 
both in form and from the relative situation of the par- 
ties, will be to cause the actual determination of the 
estate of the mortgagee. Hence, where the mortgagor 
has only an equitable estate, or the legal estate passes 
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from his trustee, or from a former mortgagee, thisexpres- '="*'■ '■ 

sion should not be used, except where a term of years is 

created by the legal owuer, and the proviso upon the 
assignment of the mortgage stipulates that, upon pay- 
ment to the second mortgagee, the term shall cease, for 
in this case the proviso operates by way of defeazance of 
the estate ; but such a defeazance cannot be annexed to 
an estate of freehold, as no one but the person from 
whom the legal estate passes can take advantage of a 
condition annexed to that estate. 

Powers of sale, of leasing, for appointment of new trus- Recital of 
tees, and the other powers usually contained in settle- ^|,_ 
ments, trusts, deeds, &c., are never recited unless the 
deed in preparation is to depend on the power, and then 
it should be recited very fully : nor is any notice to be 
taken of clauses of regulation, such as those of shift- 
ing and springing uses, taking the name and arms of 
a family, &c, ; nor covenanta, as those for title. Sec, un- 
less the deed in preparation is made in pursuance of 
these clauses, or for carrying the covenants into effect. 

The following instances will sufficiently illustrate the 
language of recitals. 

And whereas the said testator departed this life with- Reeiial of a 
out h»»(ng revoked or altered liia said hereinbefore io P^rt^'^'j^""^ "" 
recited will, except by Uis said codicil, and without having 
revoked his said hereinbefore in part recited codicil. 

And whereas the said and did mu- Recitalaand 

tually agree to make partition of and divide in severalty ''""'^.'"'"' "f 
between themselves all and suigular the said of partition. 

and all other the hercditamciitB in the said coimty of 
which they are now entitled to in undivided 
moieties, as in the said and hereinbefore is 

mentioned, and for that purpose they employed 
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to survey value and equally divide the Bame, and accord- 
in <?]y the said after making an accurate 
survey and valuation of the said divi- 
ded the sanoc into two equal allotments, one of which they 
entitled " First lot" and the other " Second lot,'* and 
therein they s^t forth the names of the messuages or tene« 
ments, and ajso the qualities and quantities of the land 
proposed to be comprised in each lot, in the manner ex- 
pressed in the schedule to these presents, of all the 
and hereditaments agreed to be divided : 

And whereas it hath been agreed between the said 
and that the several 

and other hereditaments set forth and comprised 
in the division entitled '^ First lot" in the said schedule ta 
these presents shall be deemed taken and accepted, as and. 
for the share or part of the said of or in all 

and singular the and other hereditaments 

comprised in the said schedule, and agreed to be divided 
as aforesaid, and shall be held by the said 
and his heirs in severalty, and that the several 
and other hereditaments set forth and comprised in the 
division entitled " Second lot," in the said schedule to 
these presents shall be deemed, taken and accepted, as and 
for the part and share of the said of or in all 

and singular the said and other hereditaments 

comprised in the same schedule, and shall be held by the 
said and his heirs in severalty, &c. &c. &c. 

To HAVE AND TO HOLD the Said and all other 

the hereditaments hereby released or intended so to be, 
and every part thereof, unto the said his heirs, 

and assigns, to the several uses, and upon and for the several 
intents and purposes hereinafter declared thereof, (that is to 
say) As to all such of the and other hereditaments 

hereby released or intended so to be, as are comprised or 
particularly set forth in the division entitled "First lot" 
of the said schedule to these presents, and containing in the 
whole, by admeasurement, acres, roods, poles, 

to the only use and behoof of the said his 
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SEC. ir. 



heirs and' assigns for ever, in lieu and in fall satisfaction for 
the undivided moiety or equal half-part of him, the said 

, of or in the whole of the said 
and other hereditaments hereby released or intended so to 
he, And as to all such of the and other here- 

ditaments hereby released or intended so to be as are com- 
prised or particularly set forth in the division entituled 
" Second lot*' of the said scliedule to these presents, and 
containing in the whole, by admeasurement, acres, 
roods, poles, to the only use and behoof of the said 
his heirs and assigns for ever, in lieu and in full 
satisfaction for the undivided moiety or equal half-part of 
.him, the said of or in the whole of the said 

and other hereditaments hereby released or 
intended so to be. 

And whereas in the year of the reign of his said Rccit^^lofan 

present Majesty, an Act of Parliament was past, enti- way°of°ex-^ 

tuled &c., (state the title of the act), and the said change under 

was thereby appointed commissioner for carrying ^^^ "and"'f 

the said act into effect (state the exchange clause)^ and mortgage there- 

WHEREAS at the time of passing the said act the said ^^ *** defray 

- . * t» expenses, 

was tenant for life in possession under with re- 

mainder to his first and other sons successively in tail male, 
and with several remainders over of and other 

hereditaments in And whereas the said 

, in pursuance of the authority given to him by the 
said act, proceeded to set out and divide and allot the 
open fields commons and waste lands within the said 

between the persons and in the manner by the said 
act directed, and afterwards to make and execute an award 
under his hand and seal, bearing date on or about the 
day of , specifying therein all the Jiands so di- 

vided, allotted and inclosed, and with such further parti- 
culars as required by the said act, two parts of which award 
have been duly deposited at the places and in manner 
thereby also required, and by such award the said 
set out and allotted unto the said the 
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cRAF. I. in aforesaid hereinafter described and in- 

— *^^' "' — tended to be oonveyed in exchange in lieu and satisfaction 
of such rights of common and soil belonging or incident to 
the said as in the said award are mentioned : 

And whereas for the purpose of defraying his proportion of 
the expenses of passinfc the said act and carrying the same 
into execution, the said , did, by Tirtue of the 

said power to him thereby in that behalf giren, and with the 
consent and approbation of the said , borrow 

from the said the sum of £ ■ ■ at interest, 

upon the security of the allotted to him, as 

aforesaid, and comprised in the next recited indenture, such 

sum not exceeding £ for every acre of such allotment, 

and accordingly by an indenture bearing date on or about the 
day of and made or expressed to be made 

between &c., in consideration of the sum of £ paid to 

the said by the said by the di- 

rection and appointment of the said the said 

did, by virtue of the power to him in that 
behalf given by the said act, and with the consent and ap- 
probation of the said signified by writing 
under his hand and seal, bargain, sell and demise unto the 
said his executors, administrators and assigns, 
all and singular the in aforesaid, 
so allotted to the said and therein and herein- 
after described and intended to be conveyed in exchange, 
TO HOLD the same unto the said his executors, 
administrators and assigns, from thenceforth, for the term of 
years, subject to a proviso and agreement therein con^ 
tained, for determining the said term on payment by the 
person or persons for the time being entitled to the said 

to the said his executors, 

administrators or assigns,' of the said sum of £- with 

interest at 5 per cent, per ann. on the day of next. 

Recital of And WHEREAS the said has since departed 

tniBtee being ^ids life intestate as to the trust-estate or interest linaited to 
eovenant to ob- bim by the said indenture of release, of or in the said 
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therein comprised and leaving now an chap. i. 

SFC II 

infant of the age of years or thereabouts, his son 



taiD conveyance 

and heir at law^ him surviving, to whom the same trust estate from him at 21 
or interest hath descended at law ; And whereas the said y^^^^^* 
hath contracted and agreed with the said 
for the absolute purchase of the said and pre- 

mises, at or for the price or sum of £ and he, the said 

instead of requiring a conveyance from the 
said of his said trust-estate or interest, under 

an order of the Court of Chancery as an infant trustee, hath 
agreed to accept such covenant of the said for 

obtaining a conveyance thereof when the said 
or his heirs shall be competent so to do, as is hereinafter in 
that behalf contained (1). 

And whereas by an order of the High Court of Chan- Recital of pro- 
eery, dated the day of last past, on the petition cf^^^ngs for 

^ . - ; n 3 -mr ODtainiug an 

of the said , it was referred to Mr. , order for in- 

one of the masters of the said court, to examine and certify ^^^^ trustee 
how the said was interested in the said , ° °^^^' 

and whether he was an infant and a trustee within the mean- 
ing of the Act of Parliament made in the sixth year of the 
reign of his present Majesty, entituled *' An Act for con- 
solidating and amending the laws relating to conveyances, 
and transfers of estates, and funds, vested in trustees, who 
are infants, &c/' and for whom, and, in pursuance of such 
order, the said master made his report, dated the day of 

last past, and thereby certified that the said 
was an infant trustee of the said within the intent 

and meaning* of such act, and that he was such infant trustee 
for the benefit of the said ; And whereas, by a 

subsequent order of the said court, dated the day of 

last past, the said report was confirmed, and it was 
ordered that the said should, pursuant to the 

said act, convey the said ■> and other hereditaments 

unto the said , or as he should direct. 

And whereas the said , pursuant to the trusts Recital of a 

sale by a tnis* 
(1) For the covenant see postea "covenants." ^^^^ 
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CHAP. X. reposed in them by the said recited , and with 
— "^' "' — the privity and concurrence of the said lately 
contracted and agreed with the said for the ab- 
solute sale to him in fee simple in possession of , 
at or for the price or sum of £ 

Recital (short) To hold the same unto the said , their heirs 

o^ uses m a ^^^ assigns, to the uses upon and for the trusts intents and 
demcDtw purposes^ and with and subject to the powers and provisoes 

therein declared and contained of and concerning the same, 
to take effect after the said then intended marriage, for the 
several behefits of the said and his 

then intended wife, and their issue, in a course of strict set- 
tlement : 

Recital of de- And WHEREAS the said departed this life in 

estates to Uie ^^ about the year 18 , without having, by will or other- 
heir of the wise, disposed of the said , which so became 
trustee, with vested in him at law, but in trust as , leaving the 
testacy. said his and heir at law, whom the 
said and hereditaments thereupon descended to, 
and are now vested in, but in trust as aforesaid. 

Recital of death And WHEREAS the said died on or about 

?l feerf nf de. ^^® ^^^ ^^ > h^Nm^ in his life made and duly pubUshed 
scent of the his last will and testament in writing bearing date on or 
estate to his ai>out the day of 18 and thereby ap- 

pointed the said executors of the same, but 

the said did not thereby or otherwise dis- 

pose of the estate of inheritance at law, which by the 
last recited indenture was conveyed to him, of or in the 
said therein comprised, and the said 

left the beforenamed , then and still an infant 

under the age of 21 years, his only son and heir-at-law, to 
whom the said thereupon descended at law, but 

by way of mortgage only for securing the said sum of 

£ and interest to the said , as the personal 

representatives of the said ; And whereas, 

upon the death of the said , the said 

duly proved the said will in the court of 
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Am) WHJ2REAS, in pursuance of the said recited indenture, chap. i. 



8EC. IT. 



the said hath drawn upon the said . 

in favour of the said sets of hills of exchange, all ceptance, &c. 

of even date herewith, the first of such sets of hills heing of bills of ex- 
for several sums of money, all payahle months after date, n^^^j^ed uT' 

and amounting in the whole to the sum of £ sterling, be advanced on 

heing one equal part of the said principal sum of £ , mortgage. 

so due and owing from the said to the said 

as aforesaid, and interest for all the same sum for the pe- 
riod of calendar months, at the rate of per 
cent, per annum ; the second of such sets of hills heing 
for several sums of money, all payahle calendar 
months after date, and amounting, in the whole, to the 

sum of £ sterling, heing one other part of 

the said principal sum of £ and interest, after the 

rate aforesaid, for parts of the same sum for 

calendar months ; and the third of such sets of hills 
heing for several sums of money, all payahle calen- 

dar months after date, and amounting, in the whole, to the 

sum of £ sterling, being the remaining part of the said 

principal sum of £ and interest, after the rate afore- 
said, for such remaining part for calendar 
months ; and the aforesaid sets of hills have been 
all accepted by the said , and delivered to the said 
, as he doth hereby acknowledge. (1) 

And whereas it was provisionally agreed be- Recital of a 

tween , subject to the approba- Provisional 

- ' .; * X agreement, 

tion of the inhabitants of the parish of aforesaid, subject to the 

assembled in vestry, that (here state the agreement) ; And approbation of 
WHEREAS the said provisional agreement of them the said Jionbvavestrv" 

was submitted for assent, &c., 
to the inhabitants of the said parish of 
assembled in vestry at in the said parish, on the 

day of last past, at which vestry were 

present , the churchwardens and , 

the overseers of the poor of the said parish ; and it was then 

(1) Sec postea p. 63, for the covenant for paynMnt of the billf. 

D 
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cBAr. I. and there unaniniously resolved that the said agreement 
' should he confirmed and carried into effect, as appears hy a 



resolution of the said vestry, dated the same day, and writ* 
ten in the hook kept for entering the proceedings of the ves- 
try meetings of the said parish. 

Recital of li- And whbrbas there is now no general personal represen-^ 

raited letters of ^^^^^^ ^^ ^^le said And whereas the 

admiQistration. ^ - 

Court of hath granted unto the said 

letters of administration, hearing date on or ahout the 

day of , of the personal estate and effects of the 

said , left unadministered by the said , 

limited so far as respects the and other premises 

comprised in the said term of years in trust as 

aforesaid. 

Recital of let- And WHEREAS the Court of hath 

ters of admi- gra^^e^ letters of administration, hearimr date on or ahout 

nistration de ^ 3 ^ r 

benit non, the day of , of the personal estate and 

effects of the said , unadministered hy the said 

unto the said , who is thereby 

become at law entitled to the said and other pre^ 

mises for the residue of the said term of years. But 

in trust as aforesaid. 

Recital of pro- And WHEREAS, in or about term, 18 , a suit 

ceedings in the ^^s instituted in the High Court of Chancery, in which the 

Court of Chan* _ ° ^ _ 

eery for esta- 3aid and others were plaintiffs, and the said 

Wishing a will. and others defendants, for establishing the 

said will and codicil of the said testator, , and 

carrying the trusts thereof into execution, and taking the ne-<- 
cessary accounts therein, All which was decreed and directed 
by the said court. 

Recital of deed And whereas, by indentures of lease and release, &c. &c., 

and recovery j^^^^ |jy yjrtue of a common recovery, with double voucher 
whereoy estates 

stand limited Suffered pursuant thereto, before the Justices of His Ma- 
te particular jesty's Court of Common Pleas, at Westminster, in 
^**'* term, 18 wherein the said was vouched, 
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All, &c. therein and hereinafter particularly chap. i. 
described, and intended to be- hereinafter , were — - — '— — 

limited and assured To the use of 

And whereas, by indentures of lease and release, bearing Recitolof deed 

date respectively on or about the and days of f'***^*'®''**®'®" 

by estates 

18 , the release being made, or expressed to be made> stand limited. 
between, &c.. And by virtue of a fine sur conusance de 
droit come ceo, Sfc.^ acknowledged and levied by the said 
and , his wife, unto the said , 

and his heir^, before the justices of the Court of Common 
Pleas, at Westminster, in or as of term, 18 

whereupon proclamations were afterwards duly made, All,&c. 
were and stand limited, and assured, (recite the uses to 
which they were conveyed.) 

Whereas the said is seised of, or well and suffi- Recital for a 

cicntly entitled to, such parts of the messuaeres or tenements, conveyance 

'^ '^ and covenant 

lands, and other hereditaments hereinafter particularly men- to surrender 

tioned, as are of freehold tenure, with their appurtenances, where the copy- 
£ ,.-.,.. . . J . . J if noldandfree- 

for an estate of mhentance m possession, and is seised of, hold paits are 
or well and sufficiently entitled to, such part thereof as is of not sufficiently 
copyhold tenure, for an indefeasible estate of inheritance in ^ °^"** 
possession, to him and his heirs, according to the customs of 
the several manors whereof the sanoe respectively are part. 

And whereas the said suit and proceedings having be- Recital of a 
come abated as aforesaid, the said filed his ^*^^ ®^ revivor, 

bill of revivor in the said court against the said 
and his wife, and the said by his 

guardian and the same was duly revived by order of the 
court ; And whereas, in pursuance of the said decree, the 
said [master'] made his report, bearing date, &c., which has 
since been duly confirmed, and thereby certified that (insert 
report J ; And whereas, by a decree pronounced in said 
cause by the honourable the Master of the Rolls, on the 
&c., it was ordered that (here insert the decree on the bill 
of revivor). 

p 2 
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cBA p. I. And WHBRBA09 by indenture of lease and release, bearing. 
Re *tal f de 5 ^* ^^^ release bebg made, or, &e. betw^een, &c. And 
to make a WHEREAS, by a common recovery duly bad and suffered be- 
tenant to Ae fore bis Majesty's justices of the Court of Common Pleas, 

pritetpe and ^ * w 

the subseqaent ^^ Westminster, in Hilary term, in the > year of his 

Tecovery. present Majesty's reign, b pursuance of a covenant contained 

in the said indenture of release, in which recovery the said 
and his wife were vouched and vouched over 

the common vouchee of the said Court of Common Pleas ; 
and, by force of a declaration of the uses of the said reco- 
very in the said indenture of release contained, the estate in 
tail male, to which the said became entitled in re- 

mainder, immediately expectant on the determination of the 
said term of 500 years thereby created, by virtue of the 
said hereinbefore in part recited indentures of, &c. of cer- 
tain the said messuages, lands, and other hereditaments 
therein comprised, and all remainders, reversions, and limita- 
tions, expectant or depending on the said estate tail, were 
docked, barred, defeated and destroyed ; and the said last- 
mentioned messuages^ lands, &c., with their appurtenances, 
were (subject to the aforesaid term of 600 years, limited and 
created by the said indenture of release of the, &c. and the 
portions thereby received to be paid to the younger bro- 
thers and sisters of him, the said or such part or parts 
thereof as was or were then remaining due or payable) con- 
veyed, limited and assured to the use of the said . his 
heirs and assigns, for ever. 

Recital of con- And whereas the said [trustees'] have contracted for 
ottc triwTto** purchase of said lands, by their agent as aforesaid, by 
contract for and with the approbation of the said [cellee que trust] 
ralS'^^^r^ testified by writing under their hands and seals, and they, 
consideration the said [trustees']^ have this day, by and with, such con- 
by sale of fi^nt Qjii approbation, and so testified as aforesaid, by sale 

of the whole of the said sum of £ ^, 6 per. cent, navy 

annuities, and of £ part of the 6aid sum of 3 per cent. 

consols, bank annuities, &c. 
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And wBEitEASy under and by virtue of an Act of Par- chap. i. 
liament ma^e, &c., intituled " to Act for dividing and en- ***^* "* 



—of Inclosure 

closing/' &C.9 one piece or parcel of land in the Act, and con- 

fields, coi^taining acres, was, among and together with tract for sale of 

other hereditaments, set out and allotted to the said ^^^g ^Q^he pa« 

in lieu of his property in the said fields, to which he became rish. 
entitled by the lastly hereinbefore in part recited inden- 
tures. 

A^D WHEREAS the said is seised of, and well and 

sufficiently entitled to, several plots, pieces or parcels of 
land lying intermixed with the said manor and other here- 
ditaments, but not comprised in the several hereinbefore in 
part recited indentures or any of them, for an estate of 
inheritance in fee simple in possession, free from all incum- 
brances. 

And whereas, under or by virtue of an Act jo( Parlia- 
ment, made and passed in the year of his present 
Majesty's reign, intituled ^^ an act for enclosing" &c., parts 
of the lands an^ other hereditaments comprised in the 
several hereinbefore in part recited indentures, and of which 
the said became seised in fee as aforesaid, were 
allotted awarded and given in exchange to some other 
person or persons, and divers lands and other hereditaments 
were allotted, awarded or given in exchange to the said 
in lieu of the lands and other hereditaments 
allotted, awarded or given to some other person or persons 
as aforesaid. 

And whereas the said has contracted and 

agreed with and to the said for the absolute sale 

to him, the said of the said manor and advowson, 

and such of the lands and other hereditaments comprised 
in the several hereinbefore in part recited indentures, and of 
which he became seised in fee before the said inclosure, as 
were not allotted awarded or given in exchange to any 
other person or persons ; and also of the lands and other 
hereditaments awarded, allotted or given in exchange to 
him by the said act, and of the said pieces or parcels of 
of which he became seised in fee subsequently to the said 
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CHAP. I. tnclosure act, and of all and singular other the heredlta-' 
— iifili!: — ments hereinafter mentioned, and intended to he heiehy 



granted and released, with their and every of their appurte-^ 
nances free from inciunhrauces, except the land tax and several 
suhsisting taxes, &c., all for the price or sum of £ . 

f agreement And whbreas, for the purposes of the stamp duty act, it 

conijA^'^iou^ ^^^^ ^®®^ *^'"®®^ ^^^^ ^^® ^^^ *^™ ^^ ^ > *^® piirchase- 

mooey. money aforesaid should he split into two parts, and that the 

sum of £ , part thereof, shall he the consideration for 

the. freehold, and the sum of £ , residue thereof, the 

consideration for the copyhold. 

—of the invest- And wAereas, in pursuance and part performance of the 
ment of a sum ^^^ agreement on the part of the said , he, the 

stock. ^^^^ ' ^^^^ ^^^ ^^y ^^^^ ^^^ ^^^ invesUid the sum 
(Form 1.) of £ of lawful money current in England, in the pur- 
chase, in the names of the said of £ three 

per cent, consols hank annuities, and the said sum of £ 
three per cent &c. is now standing in the names of the said 
in the hooks of the Governor and Co. of the 
hank of England, as they^ the said , do herehy 

admit and acknowledge. 
(Form 2.) And whereas, in pursuance of the said agreement, 

they, the said ji. and B. respectively, have this day trans- 
ferred the said respective sums of £ three per cent. 
consols hank annuities, and £ four per cent, hank 

annuities, unto the said C and D. and the same sums 
respectively are now standing in their joint names, in the 
hooks of the Governor and Co. of the hank of England, as 
they, the said C and 2)., do herehy admit and acknowledge^ 

Recitaltliat ^^^ WHEREAS it hath heen agreed that the said 

parties join in should join in the conveyance intended to he herehy made, 

for°the purpose *°^ ^^ *^® ^"^ hereinafter covenanted to he levied of the 

of streno^then- said hereditaments for the purpose of strengthening the title 

mg the tit c. ^^ ^j^g same, and for conveying and releasing all the right, 

title atid interest of dower, jointure or otherwise, of them, 

the said ) and each and every of them of, in> 
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to, from and out of, or upon the same bereditameQtd> And oAap. i. 

every or any part thereof ; And it hath also been agreed flUli 

that the said should enter into the covenants 

hereinafter on their parts contained. 

Whereas his most excellent Majesty King George the Recital of a 
Fourth, by his letters patent under the great seal of Great P**®'^*- 
Britain, (1) bearing date on or about the day of 

in the year 18 , did give and grant unto the said 
[jpatenteejy his executors, administrators and assigns, full 
power, sole privilege and authority, to make, use, exercise 
and vend the therein mentioned invention of the said 
[paientee^ of certain improvements in \8team'engines'\ 
within that part of the United Kingdom of Great Britain 
and Ireland, called ** England," (2) the dominion of Wales, 
and the town of Berwick-upon-Tweed, (3) for the term of 
fourteen years from the day of the date of the said letters 
patent, but subject to the usual provisoes for making void 
the said letters patent, in case a specification of the said 
letters patent therein mentioned should not be duly enrolled 
within six months therefrom, or the said letters patent or the 
beneficial interest therein should at any time thereafter be 
assigned to or otherwise become vested in more than five 
persons. 

And whereas the said [^patentee] hath lately obtained Form 2. 
his his Majesty's royal letters patent, bearing date the 
day of in the year 18 , for his sole and 

exclusive use, benefit and advantage, for and during the 
term of fourteen years, to be computed from the day of the 
date of the said letters patent, of certain inventions and 
improvements lately made and discovered by the said 
[jfatentee] in the manufacture of machinery [/or printing 

(1) Or, "under the great seal for Ireland/' or « Scotland/' if the 
patent be for Ireland, or Scotland. 

(2) Or " Ireland/' or " Scotland/' if it be so. 

(3) "And also within all his Majesty's colonies and plantations 
Abroad*' if so. 
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8BCT. Ill* 

Kecital of a 
fine. 



Recital of the 
effect of a deed. 



OF OEBDS. 

As a fine or recovery operates as a conreyance, it is 
safficienty in reciting it, to say that, by the fine or recovery , 
the lands were '* conveyed*' to the conuzee or recoveror, 
but if no notice is taken of the conuzee or recoveror, 
then it will be right to say that^ by the fine or recovery, 
the lands were *^ limited" to the uses declared, &c., 
for the word ^* limit" has reference rather to the 
uses declared than to the conveyance. It would there- 
fore be incorrect to say ** that by indentures of lease and 
** release^ &c., lands were ' limked' to A and his heirs, to 
** the use of B and his heirs." The recital should be 
either ** that by indentures of lease and release," &c., 
^ lands were conveyed to A and bis heirs, ia the use of 
^ B and his heirs," or, '* that by indenture. Sec., lands 
'< were ' limited' to the use of B and his heirs." 

In reciting the effect of a deed, the words *^ convey 
" and assure" are more accurate than '' grant, release and 
" convey," inasmuch as the latter have reference to a par- 
ticular mode of assurance, whereas the former are per- 
fectly general and express the effect of the deed what- 
ever be the mode of its operation. 



SECTION III. 



Of the Witnessing Clauses* 



Of the oonside The consideration of a deed sliould be fully stated, 
and where it is very complicated and consists of several 
particulars, it seems to be a better way to state it by 
way of recital, and then it may be referred to in the 



WITNESSING CLAUSES, 

witnessing part in terms to this effect :—" Now this cr. 

"iNDENTuRs W1TMES8ETH, that in pufsuaDce and !_ 

" perfoimance of the said agreement, and for the 
" coDsiderationa hereinbefore expressed, &.c." The ex- 
pression, " and fot divers good causes and considera- 
" ti<xis," should not be added, anlesB there be considera- 
tions besides those-expressed. 

Care should be taken to use operative words proper Operatiie 
for expressing the peculiar operation of the deed. In 
the common conveyance by lease and release, the pro- 
per operative words for the former are, " bargain and 
" sell," and for the latter, " release ;" but, besides these 
words, which express the mode in which these two in- 
struments respectively operate, it is the practice to in- 
sert several others, which might support the deed, if, 
through any mistake or accident, it should fail of its 
intended effect, — as " grant, baigain, sell, alien and 
"release." Where the conveyance is by trustee and 
the owner, the trustee " bargains, sells, aliens and re- 
" leases," and the owner " grants, bargains, sells, aliens, 
"releases and confirms," and a similar practice pre- 
vails where the conveyance is by mortgagee and 
mortgagor, and in other like cases. In the transfer of 
a mortgage in fee, the proper words are " grant and re- 
" lease ;" in the assignment of an annuity the word 
" grant" is essential. In a re-conveyance by a mort- 
gagee, the operative words are usually qualified in these 
terms "grant, bargain, sell, alien and release, by 
" way of covenant only, and not by way of warranty," or 
without any qualification, using only the words " bar- 
" gain, sell and release." There is also, in a transaction of 
this kind, a further witnessing part, by which the mort- 
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CHAP. I. 

SBC. rii. 



Parcels* 



Habendum. 



OF OBEDS. 

gagee discharges the land from the mortgage-moDey^ 
and in which the operative words are ** remise, release 
'^ and for ever quit claim." When an estate is sold sub- 
ject to annuities in parcels, the annuitants should not 
'* grant, bargain, sell and release," but ** grant, remise 
*^ and release." 

In d escribing the parcels, three things must be attended 
to : — 1st. — ^That the description be sufficiently comprehend 
sive to comprise all the lands ; 2nd, — ^That it be suffi- 
ciently descriptive to ascertain them ; 3rd,*— That the 
description in the deed now preparing, be so connected 
with the description in the former deeds, as to show the 
identity of the lands throughout the title. 

Where an estate is conveyed, subject to incumbran* 
ces, these should be excepted in the habendum. An 
habendum seems to be unnecessary, and ought not to be 
inserted in the conveyance of a term or rent-charge, 
which is conveyed to a grantee for the purpose of being 
merged. In the assignment of personalty or choses in 
action, the habendum should be accompanied by a short 
power of attorney as in the following form,— 



Habendum of 
Personalty, 
with short 
I'ower of At- 
lornev. 



And all the right, title, interest, triust, property, benefit, 
claim and demand whatsoever of the said in, 

to, and upon, the same premises, together with full power 
and authority, (which the said doth hereby give 

and grant to and for the said executors j admi-^ 

nistrators and assigns), in the name of the said , 

to ask, demand, sue for, recover, receive, sign and give fall 
and absolute acquittances and discharges in writing, as well 
for, as from the application of the , and other 

premises hereby assigned, or intended so to be, as and 
when the same shall become payable. To have, hold, 
receive and take the , and other premises hereby 
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assigned, and every part thereof, unto the said chap. i. 

his executors, administrators and assigns, from henceforth, ^^^' "'* 

as fully and effectually as the said , his execu- 

tors or administrators, could, or might have otherwise had, 
or been entitled to the same. 

When a conveyance is to be made to uses, care should Conveyanc* 
be taken to avoid the common mode of releasing the 
lands to the use of the releasee and his heirs, for when 
the uses are limited in this manner, the legal estate will 
vest ill him, and all the subsequent uses mil be mere 
trusts and not executed under the Statute of Uses. 

When the first estate of freehold is limited by way 
of resulting use, all the ulterior limitations must be 
future and executory, till an estate of freehold becomes 
vested, and, in the mean time, the fee remains vested in 
the former owner by way of resulting use. 

In all well drawn settlements, there is a proviso for 
the cesser of the terms created thereby, when the trusts 
of them have been fulfilled, or become unnecessary or, 
incapable of taking efiect: with such a proviso, the 
term would cease on any one of these events taking 
place. It vrill sometimes be found, however, espe- 
cially in settlements, that the proviso is in a different 
form. The term, we will suppose, was created foi* 
raising portions, and the proviso is in this form, — *^ that 
*^ on the payment of the portions^ the term shall cease 
" or be surrendered or assigned to, &c.'' In this case, the 
term, afiter the performance of the trusts, has a continuing 
legal existence, and until it be merged must be assigned 
to attend the inheritance. Thus by the marriage settle- 
ment of -A. -B in 1709, a term of five hundred years was 
limited (immediately after estates for life to him and his 
wife) to trustees, for raising portions for daughters in 
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CBAP. I. case of no issue male of the marriage, and after limi- 

■ — - — tations to the first and other sons of A. B in tail male, 

and a limitation to C. D (his younger brother) for life, a 
term of six hundred years was limited to the same trustees 
in trust, in case A. B should have a younger son 
or sons, or a daughter or daughters, to raise portions 
for them. Then followed a limitation to the first and 
other sons of C. D in tail male, remainders over ; and 
in the settlement was contained a proviso, that when 
the portions provided under the two respective terms 
should be paid 8cc«, or in case they should not become 
raisable, the terms should be surrendered or be assigned 
to attend the inheritance. A. B had one son who lived 
to the age of twenty-five, but died in his father's life- 
time, without having suffered a recovery ; in this case, 
the trusts of the first term could not arise, there being 
issue male of the marriage ; but the trusts of the second 
term did arise, as that term was not, as it might have 
been, barred by a recovery suffered by the son of A, JB. 
Both terms, however, the first as well as the second, 
having had a legal existence under the limitations of the 
settlement and the proviso directing, not that they 
should cease on payment of the portions, or on their 
trusts becoming unnecessary (as would have been pro- 
per), but that they should be assigned or surrendered, — 
an actual assignment or surrender was necessary from 
the representative of the surviving trustee. 
Terms. When a term is vested in trustees, and the survivor 

of them, and the executors and administrators of such 
survivor, and the survivor of the trustees cannot be 
ascertained, administration should be taken of the 
effects of all the trustees, and the administrators should 
join in making an assignment of the term. 
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It is always desirable to keep the title of an estate <^"^'* >• 
as free as possible from unnecessary terms, and, there- Merger ot ' — 
fore, when there are several trust-terms, they should all ^e"»s. 
be merged except the oldest, unless, from the loss of 
deeds, or some other peculiar circumstance, it should 
happen that a more modem term will be a better pro- 
tection. Where a term lias been regularly assigned to 
attend the inheritance it is no incumbrance, and there- 
fore ought not to be excepted in the conveyance 
of the inheritance, because a plaintiff on any demise 
by the owner would be nonsuited, as the very deed 
under which he would be seeking to recover would shew 
the legal estate to be outstanding in the trustee of 
the term. Where a lessee purchases the reversion, his 
term becomes merged, and this should be stated in 
the deed, with a declaration that, if there be any 
subsisting terms which comprise the estate or any 
part of it, the same shall be in trust to attend. 

Terms generally follow the habendum^ but if any 
clauses be annexed to the limitations themselves, as 
clauses for shifting the estate, or the cesser of another 
estate, or to compel the parties to take a particular name, 
these clauses should precede the term. 

When terms are to be created in a marriage settle- Tenns in mar* 
ment, and the sons of the marriage are to be tenants in ment. 
tail, and portions are to be raised for daughters, and 
other sums raised for parents, if the sons are to be lia- 
ble to pay those sums and other charges, the term 
should be limited antecedently to the estate tail, that it 
may not be affected by the recovery of the son ; but if 
the portions, &c., are to be raised only in the event of 
the estate tail not vesting, or having vested, of its deter- 
mination, then the term should always be limited subse- 
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rriAr. i. quent to the estate tail^ that when the tenants in tail 

gr c. III. Ill 

suner a recovery, they may bar the term. 

It ought to be observed, however, that if a term 
were inserted by mistake after an estate tail, and 
barred by the recoveries of tenant in tail, a court of 
equity would relieve. 

The terms for securing the jointure and raising the 
portions should always be vested in distinct sets of 
trustees, that there may be no merger of the terms 
nor any question raised on that point. 

Where the estate is small, the whole fee should be 
vested in trustees upon such trusts as will carry the 
agreement of the parties into execution. Care, however, 
should always be taken not to limit the legal estate in 
fee to any person who may be a cestui que trust in 
tail under the trusts declared of their estate. 

When a term is limited to secure an annuity, and it is 
declared that after the annuity is satisfied or released that 
the term shall cease if the owner of the inheritance wish 
to keep the term on foot, he may release the condition 
and get the term assigned to a trustee for him. 
Assignment of Though the legal estate be in the termor, yet, where 
the settlement is voluntary, a subsequent demise may be 
considered as passing the legal estate, and such term 
should therefore be assigned to attend the inheritance 
and not surrendered as a mere equitable interest. 
Terms to sup- When the lands are the husband's, the limitation to 
^^ ^' trustees is generally added immediately after the hus- 
band's life estate, but when the wife's lands are settled 
it is very necessary that there should be a limitation to 
trustees for both their lives : the reason why this dif- 
ference ought to be made is this, that the wife, by sta-* 
tute, is restrained from divesting the freehold which sho 
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hath of the gift of her husband, but when her own ^haf. i. 

lands are settled she, may destroy the contingent re- ' — 

mainders after the death of her husband, unless an estate 
of inheritance was interposed to prevent it The limi- 
tation to trustees should always be for the lives of the 
persons who are tenants for life, and when the husband 
and wife are tenants for life, one limitation to trustees 
for both their lives will answer every purpose. 

Where the settlement has a general and unlimited Power to ap- 

« . , , 1 /Y» • voiiit new 

power of appomtment, and the trusts to take eiiect m trustees. 
default of appointment are of such a nature that they 
must be performed on the death of the settlor, there is 
no necessity for a power to change trustees. By ap- 
pointing the property to new trusts, the settlor will 
effectually impose on the old trustees the necessity of 
transferring it. 



SECTION IV. 

Of the Declarations. 

Conveyances are either for the benefit of the grantee, 
or they are upon trust for some given object, as for the 
benefit of creditors, for the purpose of securing money, 
for the purposes of settlement &c., and, in such cases, 
the operative part of the deed is followed by a statement 
of the uses for which it is made, which is technically 
called the declaration of the trusts, except in certain 
cases in which it is found to be more convenient to de- 
clare these trusts by a separate deed, as, for instance, on 
a purchase where the conveyance is made to one person. 
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CRAP. I. the purchase-money being actually advanced by another 
— -^ — '- — person, whose name, for some reason or other, it is desi- 
rable to keep out of the principal deed. Thus on the 
sale of a bankrupt's property, the solicitor to the com- 
mission cannot purchase, without an application to the 
Court of Chancery for leave so to do, which order the 
court will not make without the consent of all the pan- 
ties interested. It may happen, nevertheless, though 
this consent cannot be had, that it would be very proper 
and advantageous to the estate for the solicitor to pur- 
chase, and in such a case the conveyance must be 
made to some friend of the solicitor, who ought, by a 
deed of even date, to execute a declaration that he only 
purchased in trust for the party actually advancing the 
money. 

The following forms will shew the mode of intro- 
ducing declarations into a deed. 

Declaration of And it is hereby agreed and declared, between and by 
uses, com- ^^j^j parties hereto, that as well thp direction and appoint- 
where the con- ment as also the grant and release hereinbefore contained^ 
veyance isboth shall severally operate and And all and singular the 

an/releMe ^^ *°^ other hereditaments hereby appointed 

and released, or intended so to be, shall from henceforth go 

and remain, 

Declaration of And it is hereby agreed and declared, between and by the 

uses or trust, partJeg hereto, that the said heirs, executors, 

commencement ' 

of. administrators and assigns, shall stand and be possessed and 

seised of and interested in the and other 

hereby or intended so to be, and 

every part thereof, to the uses, upon and for the trusts, in- 
tents and purposes, and with and subject to the powers and 
provisoes hereinafter declared and contained, of and con- 
cerning the same (that is to say), 
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Ajr0 lastlTji ike asii 4otb hereby testify ^^^^ ^« 

SEC IV 

«nd dedajre^ thiat the said annuity or yearly rent-charge of 



£ hereby granted and so secured to him aa aforesaid, ^declaration 

18 so granted and secured, and hath been purcha9ed for and an*a^uity1sa 
«n behalf of the said Norwich Union Life Insurance So- trustee for the 
ciety " and that the said sum of £ ■ ■ now paid by his^ Union*^Society, 
*^ in manner aforesaid, as the consideration for granting the 
^^ same, is the proper money of the said society'^ (1) and that 
he, the said his heirs, executors, administra- 

tors and assigns (respectively),, shall and will stand and be 
possessed (and seised respectiyely) of and interested in the 
said annuity or yearly rent-charge with the securities for the 
same and the money to be paid for any re -purchase thereof 
under the said proviso authorizing the same, In trust for 
the same society^ as part of their capital or joint stock. 

Upon trust, in case, and when and as often as the said Trusts of a li- 
rectory and parish church shall become vacant by the ^I^* ,^ °°* 
death, cession, resignation or deprivation of the presei^t or ders. 
«iny future incumbent thereof, at any time or times after 

before the said shiall have taken 

priest's orders, or be otherwise by law capable of holding 
the said living, to present to the same some fit and proper 
person, in the discretion of the said or the suj** 

vivor of them, their or his executors, administrators or as- 
"signs, and to do all necessary acts for rendering the same 
person the rector thereof, every such person giving his bond 
in a suitable penalty, or some other sufficient security, to 
resign the said rectory and parish church when thereto re- 
"qiiested by the said or the survivor of them, 

their or his executors, administrators or assigns, by notice 
in writing for that purpose ; And wh^n and as soon as the 
said shall have taken priest's orders and be 

^otherwise capable to hold the said living, upon trust to re- 

(I) The vopds in inverted ^mmms «re -to be omitted here M ttaitA 

l)efore in the deed. 
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CHAP. I. qnire and cause such person so by them, or him, presented 
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to resign and vacate the same, pursuant to such bond or 
other security for resignation as aforesaid, and Upon further 
trust thereupon, to present the said to the said 

rectory and living, and to do all necessary acts for render* 
ing him the rector thereof. 

Trust ot yearly Do and shall, during the life of the said 

>r^rt pay t^e '^*<> ^«'' *^« »"^ » ^e' 

by reference, appointee and appointees, for her own sole and separate be- 
nefit, free from the debts and control of her said husband, 
with such and the same power to g^ve receipts in writing 
for the same, and under such and the same restrictions 
against assigning, charging or otherwise anticipating, and in 
such and the same manner in all respects as are herein- 
before declared and contained with respect to the said 
annuity of £— 

Tnisteet deda- ^^ ^^ ^^ hereby lastly provided, agreed and declared, 
ration that that all and singular the clauses, provisoes and agreements 
poktoen^!! In- ^^ *^® ^^^ mentioned indenture contained for appointment 
demnity, &c., of a new trustee or trustees from time to time, in any of the 
plicaWe toother ^^^^^ therein mentioned, and for the indenmity and re-im- 
deedf. bursement of the trustee or trustees for the time being, 

shall take effect in and be applicable to the said 
and the stocks, funds or securities, in or upon which the 
same shall be invested, and the dividends or interest and 
annual produce thereof, and the trustee or trustees for the 
time being thereof, in such and the same manner in all res- 
pects, as if the same were herein expressed and repeated. 

Trustees, de- And it is hereby lastly agreed, that in such settlement,, 
claration in ar- there shall be inserted a proper clause for the appointment 
ses for the ap- ^^ ^®^ trustees, or a new trustee, in the stead or place of 
pointment and any trustees or trustee, for the time being, acting under any 

indemnity of. 
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of the tnute hereinbefore expressed, wlio ehaH die, or shall '■»*^' >• 
go to reside beyond the seas, or be desirous of bein^ dis- ' 

charged from or decline, or become incapable to act in the 
aforesaid trusts, before tb; Bame shall be fully executed or 
at an end, every such appointment to be made by the said 
and luB intended wife, and the 

survivor of them daring their, his and her lives and life, 
ahd after the decease of the survivor of them, then by the 
guardian of any infant child or children, or other issue of 
the said intended marriage, who shall he Interested in the 
several trust-estAteB, monies and premises, or any part 
thereof, under any of the several trusts and powers afore- 
said, but if there shall be no such guardian, then by the 
surviving or continuing trustee, if any, but if not, then by 
the executors or administrators of the last trustee, and also 
proper clauses for the indemnity and re-imbursement of the 
tmstees or trustee for the time being. 

Provided always, &c. that it shall and may be lawful. Power to trai- 
to and for the said [trustees], with the consent, in writing, of „nt'o7iiife°t» 
the B(ud [wi/e], to lend and advance to the said [^kusband], lend tni*e.iQo- 
all or any part of the premises hereinbefore assigned or Stc. >"*' ^'""'>"™ 
upon any personal or other security of the s^d \_hnsband], ucuhty, tnd u 

as to them, the said rtruateee'] shall seem proper, and from*^'}"'^*"'?" 
"- , . . /, ', f -, ind land lo hia 

time to time, at the request, In writmg, of the said [toi/ti, a^n from tlm* 
to call in the same, or any part thereof, and if they or he ^ '™"- 
shall think proper, and with such consent as aforesaid, to 
lend and advance the same, or any part thereof, again, to 
the sud [hushanif], upon such security as aforesaid, without 
being in any wise responsible for the repayment, or an- 
swerable or accountable for any loss, which shall or may 
happen, or be sustained, by or in consequence of any such 
loans or advancement as aforesEud. 

And apon every such sale or exchange " to convey or Power of nla, 
" cause to be conveyed," (1) the hereditaments which sbnll be "^„"oa^^' 

(1) irpartbecop;bold<aj " conTey or nureDder, or cause to be con- wlioto the kgal 
•• Teyed oi MireodetM re»p«cliy«lj." eilate u »esied 
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told and exchuged(l) unUi and to the aw of the pnr- 
- chaser and purchaMN, or the person or persons taking the 
same is exchange, his, her or their heirs and assigiia for- 
ever, or to such other person or persons, and in such nmn- 
ner as he, she or they shall order and direct, freed and dis- 
charged of and from all and singular the trusts. Intents and 
purposes hereinbefore declared and contained thereof. 

' Provided always, and it b hereby agreed and declared 
between and by the parties to these presents, that it shall 
and may be lawful, to and for the said , at 

any time or times after , by any deed or deeds, 

writing or writings, with or without power of revocation, to 
be by him sealed and delivered in the presence of and 
attested by two or more witnesses, or by bis last will and 
testament in writing, or any codicil or codicils thereto, to 
be by him dgned and published in the presence of and 
attested by three or more witnesses, to subject all or any of 
the several , and other hereditaments hereby 

, or intended so to be, to and with the payment of any 
snm or sums of money, not exceeding in the whole the sum 

of £ of lawful money current in England, to be paid 

to him, the said , or to snch other person or 

persons, and for such intents and purposes as he shall thiulc 
proper ; and shall, by such deed or deeds, writing or writings, 
or sach last will and testament, or codicil or codicils afore- 
SEud, order and direct ; and that, for the purpose of rusing 
such sum or sums of money. It shall and may be lawful, 
to and for the said , by the same or any other 

deed or deeds, writing or writings, or such last will and 
testament, or codicil or codicils, so to he signed and pub- 
lished, and so also to be attested, as aforesaid, to limit or 
create any term or terms of years to be made redeemable, or 
to cease, on fiill payment of the sum or sums of money so 
to be charged, and the interest thereof, aiid the costs and 

after" 
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expenses attendiDg the same, by the person or persons who, c""- '• 
for the time being, shall be entitled to the next estate of ' 

freehold or inheritance, in the premises so to be demised or 
charged as aforesaid. 

Provided always, and it is hereby lastly agreed and Power Tot 

declared, between and by the parties hereto, that it shall "ortpgor to 

' ' ' ' sell any part oi 

and may be lawful for the said , bis heirs, the citates 

executors, administrators or assiiFDB, at anv time or times "o''g^™i • 

while the said sum of £ , or any part thereof, shall part of puT- 

remun on the present security, absolutely to sell and dis- chue-mone^ 
pose of the and other hereditaments herein- ^Q^tJQQQftj,, 

before released, or intended so to be, and thereupon, and on """ipge. 
every such sale, the said , his heirs or assigns, 

shall and will " join and concur in the release or releases 
" of the hereditaments to be so sold unto the purchaser or 
" respective purchasers thereof, and the said , 

'* bis heirs and assigns, shall have and receive, in reduction 

" and towards discharge of the said principal sum of £ , 

" or 80 much thereof as may then remiun unpaid, such part 
" or proportion of the pur chase -money or monies of the 
" hereditaments to be sold, as the same hereditaments shall 
" bear is worth or value to the whole of the hereditaments 
" hereby released, anything hereinbefore contained to the 
" coDtrary notwithstanding." 

If the mortgage be for a term, instead of the words 
ID iiiTert«d commas, use these following: — 

" Assign, surrender or otherwise dispose of the Viiiition 

" and premises so to be sold, and every part thereof, for all ^^L^- 
" the then residue of the said term of years, for a tenn. 

" hereby createdj in such manner, and for such purposes as 
" the purchaser and respective purchasers thereof, his or 
" their heirs and assigns, shall order and direct ; and they, 
" the said , or the survivor of them, his eie- 

" cutors, administrators or assigns, shall receive and take 
" the purchase-money or monies of the and 
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' " charge of tbe ftaid principal sum of £ , or so much 

*' thereof aa may then remsin unpaid, and the interest 
" thereof, and the , and hereditaments which 

*' shall then remain unsold, shall, from thenceforth be, and 
" contiane BBCcnriCy for so much of the said principal sum 
" as shall then remain due, and the interest thereof, any- 
'■ thing bereinbeforc contained to the contrary notwith- 
" ■tanding." 

Power for the Phovidid also, and it is hereby further agreed and 
"J^^J ^ declared, between and by the parties hereto, that it shall 
of the debt be- ^^ '"^J ^ lawful for the said , his heirs, 

*°^ ^t^\ executors, admiiiistratora and assigns, if he or they shall 
w^of imiJ- ^ *° desirous, to pay off and discharge unto the said 
menta, of not executors, administrators or assigns, the said mort- 

Uin lom.* '^" ff*(t^ ^^^^ "' principal sum of £ , or any part or parts 

thereof, either in one piiyment, or by instalments of not less 
than £ each, at any time or times before the said 

day of , on giving to the said 

ezecntori, administrators and assigns, calendar 

months' previous notice in writing of such the desire of him, 
the said heirs, esecutors, administrators or 

assigns ; and thereupon, and on full payment on or at the 
day or time, or days or times to be appointed in such notice, 

or nodces respectively, of the said sum of £ , and all 

interest and arrears of interest thereof, together with all 
costs and expenses, (if any), to be occasioned by any non- 
payment of such interest, the said term of years 
hereby created, shall cease and be utterly void, in such or 
the like manner as if the said sum and interest had been 
duly discharged under the proiiso and agreement for re- 
demption first hereinbefore contained, but without prejudice 
to any other part of these premises or the limitations herein- 
before conUuned. 

F^iM in an Pbovided always, and it is hereby lastly agreed and 
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declared, between wid by the parties hereto, that if either <»"»■ ■• 
of tbem, the SEud , and , his heirs or ' 

assigns, shall, at any time hereafter, be lawfully evicted or eichinge-dewl 
dispossessed of or from the , and hereditaments f"^ re-*"^. 

hereinbefore respectively cooTeyed to him in exchange, or enctiao. 
intended so to be, as aforesaid, or any part thereof, then, 
and in such case, it shall and may be lawful to and for 
such of them the sdd , or their respective heirs 

or assigns, who shall be bo evicted or dispossessed, as 
aforestud, to enter into and upon the , and here- 

ditaments hereinbefore conveyed in exchange, or intended 
so to be, by him, who or whose heirs or assigns shall suffer 
such eviction or dispossession, an.d the same to have sgtun, 
repossess and enjoy, in or as of his or their first and former 
estate, anything herein, &c. 

Provided always, and It is hereby ^reed and declared Proviso that 
between, &c that, as between the said , hia ''f^ *'^' ^' 

executors, administrators and assigns, and the saia to ihe Icbboi 

, their several executors, administrators and assigns, '°' ""'' 

the whole of the said yearly rent or sum of £ , shall ihemnelvei, 

be payable by and recoverable from all or any of them, the shall pay the 

said , or their several executors, administra- Ji^I^'j, 

tors or assigns, but, as between them, the said , 

and their several executors, administrators and assigns, the 

same yearly rent or sum shall be payable hy them respec- 

tively, in equal shares and proportions ; and if any of them 

shall be compelled to pay more than his or their joint and 

equal shares and proportions thereof, or shall be put unto 

any costs or expenses on account of any non-payment thereof, 

he or they shall be repaid and re-imbursed the same, by the 

party or parties by or through whose default it shall have 

happened. 
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SECTION V. 



O^ the Covenants. 



CovtnaoU fof 
tiU«. 



Mortgagor's 
and vendor's 
covenants. 



Covenants by 
tiustees« 



Other cove- 
Hants. 



In all conveyances there should be covenants for 
title, and a tegular chain of them : they should always 
be made with the ))er8on to whom the estate is conveyed, 
and if any uses are declared upon the conveyance, the 
celles que trust are entitled to the benefit of the cove^ 
nants. The usual covenants by a vendor are, — ^That he 
is seised^ — has good right to convey,— folr quiet enjoy- 
ment by the purchaser,*— that the premises are free 
from incumbrances,— and that he will make further 
assurance. 

On a mortgage, the mortgagor's covenants for title 
are general against all the world* On a sale, the 
vendor, if he purchased the estate himself, covenants 
only for his own acts ; if the property came to him by 
devise, descent or settlement, he covenants for his own 
actSy and those of the persons under whom he claims. 

Where an estate is conveyed by trustees or assignees, 
they do rot enter into covenants for title, but merely 
covenant that they have done no act to encumber : in 
such cases, however, the celles que irus^y or assignor, 
should always be made to enter into such covenants. 

Besides the covenants for title, there may be, and 
frequently are, a variety of other covenants, such, for 
instance, as covenants for the production of title-deeds, 
where part, only, of an estate is sold, and the deeds are 
either retained by the vendor, or given to the purchaser 
of the other part of the estate ;— a covenant that an 
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ilifant shall convey when he comes of age,— a covenant «**^''- »• 

to procure the release of a portion, when the person en- 

titled to it comes of age, — a covenant by a jointress 
that she will not distrain for her jointure,— on an under- 
lease, that the under-lessee shall be allowed, from his 
rent, payments made in discharge of the ground-rent,—- 
and so on, the covenants, of course, varying with the 
circumstances, and being as numerous as the varieties 
of business. 

Covenants for title will vary according to the nature 
of the property ; as, whether it be freehold, copyhold, 
leasehold, or personal chattels, or comprise two or more 
of these different kinds. 

In all covenants it is usual and proper to name the R«<iw« * and 

costs. 

person by whom the requests shall be made, and also 
the fund from which or the persons by whom the costs 
are to be paid ; the request must be made by the person 
who is to have the benefit of the covenant, but the pay- 
ment of the costs must depend on the particular circum- 
stances of each case ; for example 

1. Trust estates during the continuance of the trusts 
defray the costs. 

2. Mortgages, — the mortgagor. 

3. Purchase-deeds, — the purchaser. 

The following forms of covenants may be found useful 
to the young conveyancer. 

And the said doth hereby, for himself, his Mortgage co* 

heirs, executors and administrators, covenant and agree, J^^^^^g^^^^ 
with and to the said , his heirs and assigns, form.) 

that he, the said is lawfully seised of or in 

the hereditaments hereinbefore granted and released, in 
fee-simple in possession, free from all incumbrances ; 
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CHAP. I. And that he, the said hath full power to 

* grant and release the premises, onto and to the use of the 

said , his heirs and assigns, apon the trusts and 

in manner aforesaid ; 

And that it shall he lawful for the sud , 

his heirs or assigns, at all times after such default shall 
haye heen nu&de hy the said , his heirs, 

executors, administrators, and assigns, peaceably and quietly 
to enjoy the premises, and to receive the rents, issues and 
profits thereof, without any interruption or disturbance 
from him, the said , or his heirs, or from any 

person or persons whomsoever, and that absolutely dis- 
charged, or otherwise, by the said , his heirs, 
executors or administrators, indemnified from fill convey- 
ances, charges and incumbrances whatsoever ; 

And further, that he, the said and his heirs, 

and all persons whatsoever lawfully or equitably claiming 
* any estate or interest in the said hereditaments or premises, 

or any part thereof, shall and will, upon the request of the 
said , his heirs or assigns, execute all such fur« 

ther assurances as may be required by him, the said 

his heirs or assigns, for releasing or conveying the 
premises unto and to the use of the said , his 

heirs and assigns in manner aforesaid ; 

And it is hereby agreed and declared, that the expense of 
all such further assurances as shall be required to be made, 
before the actual sale and conveyance of the, premises to a 
purchaser or purchasers thereof, in pursuance of the trusts 
hereinbefore contained, shall be borne by the said 
his heirs, executors or administrators, but that the expense 
of all other such further assurances as aforesaid, shall be 
borne by the person or persons requiring the same : 

Provioed always that it shall be lawful for the said 

his heirs or assigns, to enjoy the ssdd premises 

without the disturbance of the said , his heii'S 

or assigns, until default shall be made in payment of the 

said sum of £ , or the interest thereof, or any part 

thereof respectively. 
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And each and every of them, the said , doth, °"^'' *• 

for himself, his heirs, executors and administrators, and to 



the extent only in damages or recompence of interests or Coveiiant,com- 

J ^ * ^ mencement of, 

henefits which they respectively take, or are entitled to, to purchaser 

under the said will of the said in the said sum ^?\ Vf^^^f ^^- 

titled to shareft 

of d0*— paid hy the said for the purchase of ofthepurchase- 

the said and other hereditaments hereinhefore ™oi»ey of ^^^^ 

mentioned to he herehy released, and the said 
doth, for himself, his heirs, executors and administrators, and 
to the extent only in damages or recompence of the interest 
or henefit whioh the said his wife, or he in her 

right takes, or is' entitled to under the said will of the said 

in the said sum of £ , covenant, promise 
and agree, that &c. 

And the said , doth, for^ himself, his heirs, ^when, of the 

executors and adminstrators,and for the estate, title, posses- P*"^"* °°V* 

J * tenant for life, 

sion or further assurance, during his life only, of the said and the others 

, hereinhefore released or intended so to be ; i**ye *he re- 

And the said doth, for himself his heirs, &c., fee« 

and for the estate, title, possession and farther assurance of 

the same , and other hereditaments in reversion, 

or remainder, in fee simple immediately expectant on the 

decease of the said , covenant &c. 

1. ^* Absolute authority to grant &c.,'' To and upon the Alteration in 
uses and trusts, an^ with the power hereinbefore declared ^?J?^u ** 5jL 
and contained thereof for the benefit of the said , estate is limi- 
his heirs and assigns, according to the true meaning &c. ^^^^- 

2. " And that it shall be lawful for the said , his dower, 
heirs'^ appointees and assigns, from time to time &c. 
8. ^^ Shall and will, upon every reasonable request of the 
said , his heirs,'' appointees and assigns, make 

&c., further conveyances for granting &c.. To and upon the 
uses and trusts, and with the powers hereinbefore declared 
and contained thereof, or in any other manner, as by the 
said , his heirs, appointees or assigns, or 

any &c. 
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CHAP. 1. 1. << Absolute authority to grant &c." To and upon th« 

r. T-t — ttses and trusts, and with and subject to the powers and 

Covenaats for / . 

title, alteration provisoes hereinbefore declared and contained, of and con- 

m,— when the ceminir &c., accordinff &c. 

estate is limited o ' o 

to uses or upon 2* '^ And that all and singular the said &c./' shall and may, 

trusu. fQf ever hereafter, go and remain, to and upon, and subject 

to the same uses, trusts, powers and provisoes, and shall and 
may be peaceably and quietly had, held and enjoyed, and 
the rents, issues and profits thereof, and every part thereof, 
had, received and taken accordingly, without, &c.. And that 
free &c. 

3. ^' And shall and will, upon the request &c.,'' assignees, 
or any person or persons for the time being, entitled under 
any of the uses, trusts, powers and provisoes aforesaid, 
make, do, &c., To and upon the uses &c., hereinbefore 
contained, of and concerning the same, as by the said 

assignees, or any person or persons, for the 
time being, entitled as aforesaid, or &c. 

Covenant to ^nd the said doth hereby, for himself, his heirs, 

obtain convey- executors and administrators, covenant, promise and agree, 

fant- trustee at ^^^^ ^^^ ^^ *^® ^^^^ ^^^ heirs and assigns, in man- 

21. ner following, (that is to say), That when and as soon as the 

said , or his heirs, shall attain the age of 21 years, 

and be otherwise by law competent to convey his or their 
before-mentioned trust estate or interest in the , 

hereinbefore released or intended so to be, then, and there- 
upon, or as soon as may be thereafter, the said , 
his heirs, executors or adminstrators, shall and will, at his 
or their own costs and charges, cause and procure the said 
, or his heirs, by and with all proper deeds and 
assurances, well and effectually to convey and assure the 
said , for and according to his and their said es- 
tate and interest therein, To and upon the uses and trusts, and 
with the powers hereinbefore declared and contained thereof, 
or to, upon and in such uses, trusts and mannei* as the said 

, his heirs and assigns shall, in that behalf, 
order and direct, and that the said , his heirs, 
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executors and administrators shall and will, in the mean chap. i. 

SEC V 

time, and until such conveyance as aforesaid shall be made, '-^ — 



save, protect, keep harmless and indemnified the said 

, his heirs and assigns of, from, and agcunst 
all evictions, interruptions, actions, suits, costs, damages, 
losses and expenses whatsoever, to be occasioned to or 
incurred by him or them, for or by reason, or in conse- 
quence, of the before-mentioned trust estate and interest 
being outstanding in the said , or his heirs. 

The said in pursuance of the said recited Covenant to al- 

agreement on his part, doth hereby, for himself, his heirs, Exchange to 
executors and administrators, covenant, promise and agree, be drawn, and 
with and to the said , his executors, adminis- afterw^d^pav 

trators and assigns, in manner following, (that is to say), That the same. 
it shall and may be lawful, to and for the said . , 

to draw in favour of the said 

, or their . respective executors, administrators or as- 
signs, such several bills of exchange, or sets of bills of 
exchange, for such sums of money, and payable at such times 
respectively as hereinafter mentioned, (namely) the first 
of such bills or sets of bills to be drawn on the day of 
, which will be in the year 18 , for , or 

any sum or sums not exceeding that sum in the whole, 
the second of such bills or sets of bills to be drawn on 
the day of , which will be in the year 18 

for &c., which several bills or sets of bills of exchange 
shall be payable in at . And further, that 

he the said , his heirs, executors or adminis- 

trators shall and will accept, and aftei*wards duly and 
punctually pay and answer the several bills and sets of 
bills of exchange, to be drawn upon as afore- 

said, according to the terms and effect thereof, and shall 
and will save, defend, keep harmless and indemnified the 
said , his heirs, executors and administrators, 

of and from all actions, suits, costs, damages and expenses, 
claims and demands whatsoever, for or on account of the 
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CHAP. r. same, or any of them, or any non-pa3nnent of the same res- 
"''• ^' pectiyely. 



Covenant to And the said doth derehy for &c., covenant 

^gj'debrt'f^ &c., with and to the said , his executors, ad- 

fectinganest- ministrators and assigns, that in case the said intended 
^^f^ marriage shall take effect, he, the said , his 

heirs, executors and administrators, shall and will, within 
twelve calendar months after the solemnization thereof, pay 

off and satisfy the said mortgage-debt or. sum of £ 

now due and owing unto the said , upon 

the security of the messuages, lands and hereditaments 
hereinbefore , and all interest and arrears of 

interest for the same; And shall and will thereupon, at 
his and their own costs and charges, cause the estate, term 
or interest now vested in the said , of or in 

the said , for sesuring his said mortgage- 

debt and interesst to be duly unto the said 

, or the survivor of them, his 
or asfflgns, or as he and they shall order and direct, for the 
better assuring the same , freed and wholly dis* 

charged of and from the' said mortgage-debt and interest. 
To, upon and for the several uses, trusts, intents and pur- 
poses hereinbefore declared thereof. 

Covenant to And the said doth hereby, for himself &c., 

procure release covenant, promise and agree, with and to the said 

when^ in- 9 ^ ^^^ and assigns, that when and as soon as the 

fant child shall said shall attain the age of 21 years, or shall 

die ^° ^' ^^^ under that age, then, and thereupon, or as soon as may 

be thereafter, the said , his heirs, executors 

or administrators shall and will, at his and their own costs 

and charges, cause and procure the said , or 

the person or persons who under the trusts of » 

shall be entitled to the said , well and 

effectually to release and discharge the , and other 

premises term, of and from the same , and 

all interest and arrears of interest for the same ; And also 
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shall and will, at the like costs and charges, cause and chaf. i. 
procure a true and attested copy of such release, to be ''^' ^' 
made and delivered unto the said , his heirs 

or assigns, And that the said , his heirs, exe- 

cutors or administrators shall and will, in the mean time, 
and until such release as aforesaid, save, keep harmless and 
indenmified, the said , his heirs and assigns, 

of, from and against all actions, suits, costs, damages, losses 
and expenses whatsoever, to be occasioned to or incurred 
by him or them, for, by reason or on accoimt of the said 

and the interest thereof, or any non-payment 
of the same. 

Now THIS INDSNTURE WITNESSETH, that the Said Covenant to 

, in further pursuance of the said recited Pf 7 accepted 
' . 1 , , . . , , „ B>^l8 of Ex. 

agreements on their parts, do hereby jomtly and severally change when 

for themselves and each of them, their and each of their <1^®* 
several heirs, executors and administrators, covenant, pro- 
mise and agree, with and to the said , their 
executors, administrators and assigns, that they, the said 

, or one of them, their or one of their several 
heirs, executors or administrators, shall and will well and 
truly, duly and punctually answer and pay the said 
several bills of exchange, by them accepted as aforesaid, 
and every of them when and as the same shall severally 
become due according to the tenor and effect thereof, 
and save, defend, keep harmless and indemnified the said 

, and every of them, their and every of their 
heirs, executors, adminisrators and assigns, of, from and 
against all actions, suits, damages, expenses, claims and 
demands for or on account of the same bills or any of them 
or any non-payment of the same respectively. 

And the said doth hereby for himself, his CoTenants for 

heirs, executors and administrators, covenant, promise and ^^^ ^ person- 
agree, with and to the said his executors and 
administrators in manner following (that is to say), That he. 
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the said now is well and sufficiently entitled 

unto, and has good right and absolute authopty to bargun, 
sell and assoign the premises hereinbefore men- 

tioned to be hereby bargained, sold and assigned, and 
every part thereof, to the said his executors, 

administrators and assigns, in manner aforesaid, according 
to the true intent of these presents, and that he, the said 

shall not, nor will, at any time hereafter, 
revoke the powers hereinbefore contained for recovering 
and enforcing payment of the same, but that all the samie 
premises shall and may be peaceably held, received, re- 
tained and applied by the said , his execu- 
tors, administrators and assigns, in manner aforesaid, ac- 
cording to the true intent of these presents, and that free 
and clear, and freely and clearly acquitted, exonerated and 
discharged of and from, or well and sufficiently saved .and 
indemnified against all former and other assignments, char- 
ges, claims and incumbrances whatsoever ; and further, 
that he, the said , and all and every other per- 
sons and person whosoever having or claiming, or who shall 
or may have or claim any right, title or interest, of, in, to, 
or out of the premises hereby assigned, or in- 
tended so to be, or any part thereof, shall and will at any 
time hereafter, at his and their own costs and expenses, upon 
every reasonable request of the said , his exe- 
cutors, administrators or assigns, make, do and execute, or 
cause and procure to be made, done and executed, all and 
singular such further and other lawful and reasonable acts, 
deeds and things whatsoever, for the further and more ef- 
fectually assigning of the premises hereby 
assigned, or intended so to be, as aforesaid, and every part 
thereof unto the said his executors, admi- 
nistrators and assigns, or for empowering and enabling him 
or them to recover and receive the same in m^ner afore- 
sud, as by him, them or any of them, or by his, their or 
any of their counsel in the law, shall be reasonably advised, 
or devised and required. 
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And morbovbr, that the said , hit heira cmr. i. 

or assigns, shall and will from time to time, and at all — *"• "' .- 
times hereafter, nnlcBs prevented by fire or sobh other ine- ^Ij*"^^^- 
ritahle accident, upon every reasonahle request or notice in tlileihedi, 
writitiff, and at the proper costs and eharees of the said "''*'* l^M by 
,.. . , p.. ji , Tendw (ihwt 

his heirs or aasigns, or any of then, produce and brm), 

sh^ew forth, or caase and procure to be prodnced and shewn 
forth, to the s^d , his heirs or assigns, or any 

of them, or his, their, or any of their connsel, agents or at- 
tomies, or at any trial, hearing, comraiesion or examination, 
in, or directed by any coort or courts of law or equity in 
Bngland, all and every or any of the several deeds, evi- 
dences and writings mentioned or comprised in the sche- 
dule to these presents, which deeds, evidences and writings 
relate to and concern the estate and title of and to, not only 
the bbA other hereby 

«r intended so to be, but also certain other 
or of greater value 

when and as often as there shall be oeeasion to inspect or 
produce the same or any of them for the m^ntenance, 
maldng out, defending or proving the estate, right, title, 
property or possession of him, the said his 

heirs or assigns, or his or their trustee or trustees, or any 
«f them, to or in the and other 

hereinbefore or intended so to be or any part 

fiiereof, and also shall and will at the like requests, costs 
and ehorges of the said , hi'j heirs or assigns, 

or any of them, caitse to he made out and delivered to him, 
them or any of them, any copy or copies, attested or unat- 
tested, of all and every or any of the said deeds, evidence* 
and writings, and likewise shall and will, in the mean time, 
keep and preserve the said deeds, evidences and writings, 
and every of them safe, whole, uncancelled and undefaced, 
-all losses and damages by fire or any other inevitable acci- 
dent as aforesaid only excepted. (1) 

by « lepente iiutr«> 
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OHAP. I. And whbrbas the several deeds, evidences and writings 
..,, '^^* ^* -■ comprised or mentioned in the schedule to these presents. 

Covenant for y^jn^ iq ^^4 concern the estate and title of or to, not only 
production of . - 

title - deeils the said purchased hy the said 

where held by ^ aforesud, hat also the estate and title of and to the 
chaser at^'an other hereditaments comprised in and exposed 

auction. to sale hy the said in lots as aforesaid, and 

which last mentioned hereditaments are of much greater 
value ; and it was one of the conditions of the aforesaid 
printed particulars of sale, that the same deeds, evidences 
and writings should helong and he delivered over to the 
greatest purchaser in value of the therehy pro- 

posed to he sold, hut should he produced from time to time 
hy such purchaser, his or her heirs or assigns, for the se- 
veral benefits of the respective purchasers of the remaining 
lots therein comprised and their several heirs and assigns ; 

And whereas the said was the greatest pur- 1 

chaser in value of the comprised in the said 

particulars of sale, and he hath since completed his purchase 
thereof, and thereupon the said deeds, evidences and wri- 
tings were delivered to him according to the said condition 
of sale in that hehalf as he doth hereby acknowledge, 
NOW THEREFORE THIS INDENTURE WITNES- ' 

SETH, and the said , for himself, his heirs^ ! 

executors and administrators, doth hereby covenant, promise 
and agree, with and to the said and assigns, 

that he, the said or assigns, shall and will 

from time to time and at all times, unless prevented by fire 
or some other inevitable accident, upon every reasonable 
request or notice in writing, and at the proper costs and 
charges of the said or assigns, or any of them, 

produce and shew fort^, or cause and procure to be pro- 
duced and shewn forth, to the said or assigns, 
jor any of them, or to his and their counsel, agents or at- 
tornies, or at any trial, hearing, commission or examination, 
in, or directed by any court or courts of law or equity or any 
^mpetent court of judicature, or any arbitration or arbi- 
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ttations, properly authorized, all and every or any of tlie chap, t, 
deeds, evidences and writings mentioned and comprised in ' — 1 

the said schedule to these presents, when and as often as 
there shall he occasion to inspect and produce the same, or 
any of them^ for the maintenance, making out, defending or 
proving the estate, right, title, property or possession of 
him, the said or assigns, or his or their trus- 

tee or trustees, or any of them, in or to the said 
herehy or intended so to he, or any part 

thereof, and also shall and will at the like requests, 
costs and charges of the said or assigns, 

or any of them, cause to he made out and delivered to him, 
them, or any of them, any .copy .or copies, attested or un- 
attested, of all and every or any of the said deeds, evi- 
dences and writings, and likewise shall and will in the 
mean time keep and preserve the said deeds, evidences and 
writings, and every of them, whole, uncancelled and unde- 
faced, all losses and damages hy fire or any other inevita^ 
ble accident as aforesaid only excepted. 



SECTION VL 
Of tlie execution of Deeds^ 
When a deed is executed under the authoritv of a Of the execa- 
power of attorney, the principal, and not the attorney, by°attoriiey. 
«hould be party to the deed; and the agent, or attorney, 
must subscribe the name of his principal,||and not his 
<>wn, as is frequently done, for he thereby renders him- 
fielf responsible* 

The proper form of signature is, — 

'f A. B, (the principal), 

by C. D, his attorney.'* 
And the clause of attestation may be '^signed, sealed and 
delivered &c., by the aforesaid (the attorney}, in the 
name, as the attorney, and as the act and deed of 

f2 
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aitr. I. M the within-nuDed {the principal.) by riitus of a 

^ " — '— " power w authority enabling him thereunto, a true and 

" attested copy wbereof (or " a counterpart whereof") 

"ia hereunto annexed, hath hereunto set the hand and 

" seal of the said (principal), the day and year &c.'' 

And the delivery should be in this form, " I deliver 
" this as the act and deed of the within-named (fAtf 
"principal.)" 

The power must he under hand and seal, or it will 
not authorize the execution of a deed ; and there should 
be two parts of it, the one to be retained by the attor- 
ney, the other to be annexed to the deed, because the 
grantee under a deed, executed by virtue of a power of 
attorney, has a right, at any time, to call for the power 
to satisfy himself or others claiming under him of the 
competency of the authority. 
Wihe eiecn- On a conveyance to new trustees, appointed by the 
by « trustee BD- Court of Chancery under the 6th Geo. IV, c, 74, the 
ported under name of the old trustee should be inserted throughout 
the conveyance, as if it was to be executed by him per- 
sonally, and the deed should be executed in this form, — 
" A. B, {the old tritatee) 

by 
C. D," (the person appointed Ay the Court to 
convey.) 
There must of course he inserted a full recital of the 
order of the court authorizing him to convey. 
Of eiecotion When, under the decree or order of a Court of Equity, 
TCjing nnder ' "JOM^ "f the gmntora are infants, it is the practice to 
»n order of make the infants parties, but to suspend their executing 
the deed till they are of age, although the language of 
the order is " that all proper parties, except A. B, C D, 
" infants, join in the conveyance." 



CHAPTER II. 

dF SETTLEMENTS. 

« 

1. Of the settlement of personal estate, 
3. Of the settlement of real estate. 



SECTION I. 
Of the Settlement of Personal Estate. 

Where the property to be settled belongs to the wife. Settlement <rf 
and consists of money upon mortgage, or bond, the se* intended mfe. 
curities must be recited in the intended settlement, 
which may be done very briefly, and even by a general 
reference merely specifying the sumd. The mortgages 
should each be transferred by a separate deed to the trus« 
tees of the settlement^ with an assignment to them of the 
money, and they must, by such separate deed^ be declared 
to stand possessed thereof, upon the trusts of the settle*- 
ment; and where there are several mortgages, all of them 
may be assigned by a deed to be enrolled, so that the 
trustees may have evidence of the title to the real estate 
by resorting to the enrolment By this means the trusts 
of the settlement are not exposed, and, upon payment of 
the money, the transfer of the mortgage may be 
delivered up to the owner of the estate, and the mort-- 
gagor has in his custody or power the means of shewing 
a deduction of title to the legal estate, and a discharge 
of the money, without any resort to the settlement which 
must necessarily remain with the trustees. 

In the settlement, the trustees are dieelared to stand 
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<?BAr* "• possessed of the mortgage-monies assigned to them by 

— such separate deeds^ and of the monies due on 

bonds 8cc. (1), (which may be assigned to them by the 
settlement itself) In trust for the wife until the marriage, 
and, afterwards, In trust either to continue the same on 
the present securities (with a power of attorney to 
receive the same and give discharges as in the com- 
mon form with a proviso that the receipt 8cc. of the 
trustees should be good discharges), or with the con- 
sent of the parties to call them in, and from time to time 
to place the same out again upon new securities, Sec, 
and to pay the interest to the husband for life. If the pro- 
perty be wholly the wife's, and she survive, it is usual, 
in that case, to declare it to be In trust for her, but if 
she die in her husband's lifetime in trust for the 
children in the usual manner. 
General plan of No general plan can be laid down : every settlement 
* will, of course, vary with the intent of the parties and 
their views and circumstances. Generally speaking, the 
husband has a life-interest in the first instance : sometimes 
that interest, when the husband is in trade and the settled 
property moves from the wife, is made defeasible on his 
bankruptcy or insolvency, and when that is the case 
care should be taken to secure the income to the wife 
for her separate use during the coverture, and to the 
issue of the marriage after her death, though it should 
happen in her husband's life-time. Sometimes, the 
intended vnfe takes the immediate income by way of 
separate use during her coverture ; or a part thereof^^ 
as a given sum a year, is secured to her by way of pin- 
money, and the residue made payable to the husband. 

(1) The settlement should recite the transfer of the mortgages and the 
refefences to the tnista. 
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during his life, aind after the death of either the whole chap, n/ 
is given to the survivor for life. Sometimes a power of ' 
appointment is reserved to the husband and wife jointly 
by deed, and to the survivor of them by deed or will, 
to appoint the trust-money amongst their children in 
such shares as they shall think fit; in such a case, they, 
or the survivor, should always be empowered to appoint 
to grandchildren as well as children, for then, in case 
of bankruptcy, extravagance &c., the parents may pass 
over the child and provide for the issue of such child, 
or, in the event of the death of a child, give the 
issue the share of the child so dying; but, observe, 
the issue must be bom in the lifetime of the hus- 
band and wife, or the survivor, or within twenty-one 
years after the death of the survivor, and, that the power 
may be good, it must contain a limitation to that effect : 
The following form will embrace these conditions in 
reference to real estate.— 

To the use of all and every other such one or more, ex- Power for 

clusively of the other or others of the child or children of ?IIJ?f.m°!" ^^ 
y • ^ and survivor, to- 

the said [husbajid^y on the body of the said [w(^i?], his in- appoint lands 
tended wife, to be begotten, or of the issne of any of tlie same »°*ongchil- 
child or children, who shall depart this life in the lifetime 
of the said [husband'] and [_wife^ or the survivor of them, 
leaving issue then living at such age or time, ages or times, 
in such shares and proportions, for such estate or estates of 
inheritance, charged with such yearly, or other sum or sums of 
money, and with such conditions and limitations over, (the 
same sum or sums of money, conditions or limitations over,' 
being for the benefit of some other or others of such chil- 
dren or issue) as the said [husbandly and [wife,] by any 
deed or deeds, writing or writings, with or without power of. 
revocation* to be sealed and delivered by them in the pre- 
sence of and attested by two^ or more witnesses, shall,, at 
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cBir. II. any time or titu«B, jointly direct, limit, or Bpjraint. Anj, 
"^' '• for v*nt of such joint direction, limitation or appoiiitnient< 
or so far as the same, if incmnpletc^ ih&II not extend, (I) 
tben SB the Borvivor of tbem,tlie said [hiuband] ani[wi/e^, 
shall by any deed or deeds, writing or writings, witb or with- 
ont power ofreroeatioiittobe sealed and delivered by him or 
her in the presenM of and attested by two or more witnes- 
8«t, or by his or her last wiU and testameat in writing, to 
be by him or her signed and published in the preseace of 
and attested by three or more witnesses, direct, limit and 
appoint, and for want of snch direction, Umitation or 
appointment, or so far as the same, if incomplete, shall not 
extend, Then, — ■ 

Propel powen A power is also generally giveo to the trustees, with 
the consent of the husband and wife, or of the survivor, 
to lay out the trust-monies in land, but, nevertheless, to 
be deemed personal estate, for it would be improper to 
alter the nature of the trust-fund, and it is a general rule 
that the acts of trustees shall not vary the interests of 
parties, except where the trustees have a discretion, and 
then, whether they exercise it or omit to exercise it, the 
fund must be taken as found, for there is no equity 
between real and personal representatives, or on the part 
of the crown claiming by escheat. This power for the 
trustees to lay out the trust-monies in the purchase of 
lands, may be useful in a variety of ways, as for bettering 
or securing the fund, especially where the trusts may be 
of long duration (2). Another advantage ie, that if the 
parents be desirouaof retiring, they may purchase an estate 
for residence, but, in this case, the powers should be con- 

(1) Sometimu thui : — " If tfaa uid A*l\ mnin Iha lud ^ 

then M ttB nid , attaihi«(oj'-"her")dece«e, by inydeed, Ste. 

(2) Mo ae; intended lo be lettled npon tnisU, thu titej ma; hive 
long continnanca,— improper to let it remain u. The right waj is to 
direct it t« b« laid out in landi ; in wliicb cue tlie propei^ li not anly 
secure, but may, bj- a change of circumstances, bttoire materially enhia- 
ced iu Ta)>ie. PtnuU in Coiit., 79. 
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fined to the period of their joint lives; or, if they be in c«4*.ti. 

jpossession of other lands, this power may enable diem - ' ' ' 

to make purchase of any contiguous property, so as 
greatly to improve the value of the family estate. 

If stock or money in the funds is to be settled^ as it Settlement o>' 
will not (strictly speaking) pass by an assignment by 
deed, but only hy transfer in the Bank books, the party 
to whom it belongs sometimes enters into a covenant 
with the trustees to transfer accordingly, and the trus- 
tees are declared to stand posE(essed thereof, upon such 
and such trusts* The- more common practice, and, as 
it seems, the safer and better in every view, is to have 
the stock trdnsjferred prior to the marriage, when it is 
vested in any of the parties^ or, at all events, a letter of 
attorney should be executed for the immediate transfer of 
the same ; but when the stock is in the name of trustees, 
and the parties have merely an equitable interest in the 
stock, it is to be assigned as a chose in action. 

In limiting the property of the wife, mxx^ care is Proper form «( 
necessary than in limiting that of the husband, as he ^f?J*^rwMi 
can, without any express authority, make a will, and «•***•• 
thereof it is sufficient to limit the property to him, his 
executors &c. The wife, therefore, should have power 
to dispose of her property by will (only), notwithstanding 
coverture, and the ultimate trust, in the event of his 
making no will, should be to her husband. The advaji- 
tages of this mode are.<*-lst. That she can only dispose 
of her property by an act, revocable at any time during 
her life, by which she always retains the means of 
cpnferring a favour on her husband.-^-2nd. If she wish 
to leave the property from him, she can do so. — 3d. If 
she wishes him to huve it, she has only to leave her 
power unexercised, and then he will take by way of 



74 OK SETTLBMENTS. 

cRAF. It. expectant trast, which is better than taking under an 

■ appointment, as it saves the expense of the appoint*- 

menty probate, &c. 
Settlement of If leasehold for years is to be settled, it must be 
assigned to trustees, in trust (if the lease be renewable), 
out of the rents, or by mortgage, to pay the rent, and to 
renew the lease (^]>, and, subject thereto, in trust for 
the husband and wife successively (not for and during 
their lives, because a life-estate is supposed, in law, to 
be a greater interest than the longest term, but) for and 
during so many years of the term now existing, and to 
be acquired by the renewed lease, as they shall live, and, 
after the death of the survivor, in trust for such son of 
the marriage as shall first attain the age of twenty-one 
years ; and if there be no sons, or none who shall attain 
the age of twenty-one years, in trust for the ds^ghters 
equally, with benefit of survivorship in case any of 
them should die under twenty-one. 

It is sometimes the intention to exclude a son, 
only in case he die under twenty-one, without issue 
living at the time of his death ; and it may be the 
intention of the settlor that the issue shall be substituted 
in the place of a deceased son or daughter, in either 
case limitations should be introduced, embracing these 
points. 
Settlement of ^^ settling leaseholds, so as to keep them and free- 
leasehold and holds together, care should be taken to prevent the 
ther. " leasehold actually vesting in a son, until he attain 

twenty-one; and, if he die under twenty-one, leaving 
issue, the leasehold should be limited to the issue, 

"^ (I) If the renewal is to be made out of the rent, the whole charge might 
happen to fall on the tenant for life, which, in some cases, may be hard. 
A more eqnitable plan would be, to direct a portion of the rent to be an-^ 
nually reserved, to answer the fines on renewals 
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6therwise one would go to the personal representative chap. h. 

of the son^ and the other to his issue. As leaseholds '— — 

are incapable of being entailed, it is necessary to de- 
declare that they shall vest absolutely in the son who first 
attains twenty-one, for if they be settled in the same 
words as are used for freehold lands, the whole would 
vest in the eldest son, immediately on his being bom^ 
smd if he should die under twenty-one would go to his 
personal representative, and not to the other children, 
unless they took as his next of kin. Leaseholds for 
lives may be entailed, but such estates not being within 
the Statute de donisy these limitations are only quasi 
entails, and may be barred by the first tenant in tail, 
by a fine sur concessit ^ by simple alienation, or even by 
surrendering the esisting lease and taking a new one. 

And tPON THIS further trust, that if there shall be Ultimate trust 

no child or other issue of the said \husbandr\y by the said *? ™*^*^® ***• 

*■ J' rf tlement of per- 

{wife^y who shall become absolutely entitled under any sonalty, part 

of the trusts or powers aforesaid, to the said trust-monies, ^^^ l^usband 
stocks, funds and securities, then the same trust-monies, wife, in de- 
stocks, funds and securities, or so much thereof as shall f^^^ o^ \ss\i^. 
not have been disposed of pursuant to any of the powers 
aforesaid, shall, from and immediately after the death of 
the said , and such want and failure of issue 

as aforesaid, go and he held upon and for the several 
further intents, trusts and purposes following (that is 
to say), As to the said \de8cribe the proper ty']y or so much 
thereof as shall not have been disposed of under any of the 
powers aforesaid, and the dividends, interest and annual 
produce thereof, and the accumulations therefrom, if any. 

In trust to assign, transfer and pay the same unto the 
BsaA [husbandry his executors, administrators or assigns^ 
for his or their absolute benefit; and as to the said 
[describe the property"], or so much thereof as shall not 
have, been disposed of under any of the powers aforesaid,. 
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c«A». 11. and the dividendbi^ intereet or Aiuiiial product thereof , aoA 
***'• '• acciiinulatioiis therefrom (if any)* 

In trust, in case the said [wife] shall sanrive the vud 
[^kusband]y to transfer, or assign and pay the same respec- 
tively, unto her, the said [t&tyi?], her executors, adminis-^ 
trators or assigns, for her or their own benefit; but in 
case she, the said [trt/e], shall die in the lifetime of the 
said [hu^band]^ 

In trust to transfer, or assign and pay the last*4nen- 
tioned trust-monies, stocks, funds, securities, dividends and 
accumulations respectively, to such person or persons, for 
such intents and purposes, and with and subject to such 
powers, provisoes and declarations as the said [tffife\f by 
her last will and testament in writing, or any writing in 
the nature of a last will and testament, or any codicil or 
codicils thereto, to be by her signed and published in the 
presence of and attested by two or more witnesses, shall, 
from time to time, notwithstanding her said intended co- 
verture, direct or appoint ; and, in default of any such 
direction or appointment, or so far as the same, if incom* 
plete, shall not extend, to such person or persons as would 
have been entitled thereto as her next of kin, at the time 
of such her decease, and such default of issue as aforesaid, 
under the Statute for the distribution of intestate's personal 
effects, if the said [te^tyej had then died sole and intestate, 
to the utter exclusicm of the said [^husbaud]^ as her ad^* 
ministrator, or by the rights of marriage, or otherwise ; 

Ultimate trusts And uiPON THIS PURTH£R TRUST, that if there shall be 

for Sdfe^^n'dL °*^ ^^^^ ^' ^*^®^ "^^® ^^ *^® ®*^* [husband] by the said 
fault of issue. L'^if'^^9 ^^ shsM become absolutely entitled under any of 
the trusts or powers aforesaid, to the said trust-monies, 
stocks, funds or securities, then the same trust<-mouies> 
stocks, funds or securities, or so much thereof as shall not 
have been disposed of pursuant to any of the powers afore- 
said, and the dividends, interest and annual produce thereof, 
and accumulations therefrom, if any, shall, from and im« 
mediately after the death of the said [^huaband^^ and such 
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want or fkilure of issue as aforesaid^ go and be held, upon «>▲». n 
and for the further tmstSy intents and purposes following ^ 



(that is to say). 

Upon trust, in case the said [^(^(/'^^l shall survive the 
said [_h«8ban(f]9 then the same tru8t*monies, funds, se- 
eurities, dividends and accumulations respectively, shall be 
•transferred, assigned or paid respectively, unto her, the said 
[wi/ejy her executors, administrators or assigns, for her or 
their own benefit ; but in case she^ the said [wt/e]^ shall 
die in the lifetime of the said [husband']y then, and in 
such last case, the said trust-monies, funds, &c. shall be 
transferred, assigned or paid respectively, to such person or 
persons, for such intents and purposes, and with and subject 
to such powers, provisoes and declarations as the said 
[ioi/e^y by her last will and testament in writing, or any 
writing in the nature of a last will and testament, or any 
codicil or codicils thereto, to be by her signed and pub* 
Mshed in the presence of and attested by two or more 
witnesses, shall > from time to time, notwithstanding her said 
intended coverture, direct or appoint; and, in default 
of such direction or appointment, or so far as the same, 
if incomplete, shall not extend, to such person or persons as 
would have been entitled thereto, as her next of kin, at the 
time of such her decease, and such default of issue as 
aforesaid, under the Statute for distribution of intestate's 
personal effects, if she, the said [wife] had then died sole 
and intestate, to the utter exclusion of the said [hu9banif]y 
as her administrator, or by the rights of marriage, or 
<H;herwi8e ; 

And upon this further trust, that if there shall be no ultimate tnut 
child or other issue of the said [huebandT] by the said [te^tyi?], of pcrionalhr, 
who shall become absolutely entitled, under any of the trusts or default of iiiuc. 
powers aforesaid, to the said trust-monies, funds or securities, 
then the trustees or trustee thereof, for the time being, shall, 
after the decease of the said [wi/e'], and such default of 
issue as aforesaid, pay, transfer or assign the same, or so 
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cBAp. n. much thereof as shall not have heen disposed of under any 
— i^Hii: — of t]ie powers aforesaid, unto the said \_husband]y his ex* 



ecutors, administrators or assigns, for his or their own 
benefit; 

In settlements or conveyances for the benefit of cre« 
ditorSy the following trust is in general necessary. 

Trusts for col. Upon and for the following trusts, intents and purposes, 

lectiDg debts. •., ^ • 4. .,. a 

^ (that IS to say,) 

Upon trust, when and as soon as the same monies and 
premises, or any of them, shall become payable, to obtain pay- 
ment thereof and thereout, in the first place, to p^y and satisfy 
or retain the costs and expenses attending the preparing of 
these presents, and the execution of the trusts hereby de- 
clared ; And, in the second place, to (state the intents and 
purposes for which the money is collected^ and, after all 
the aforesaid monies, interest, costs and expenses shall be 
wholly paid and satisfied, then. 

In trust, to pay and transfer all such parts or so much 
of the said and premises hereby assigned, as shall 

remain,, after answering the same several purposes, unto 
the said , his executors, administrators or as- 

signs, for his and their own benefit : 

And it is hereby agreed and declared, between and by the 
parties hereto, that the receipts in writing of the said 

, his executors, administrators or assigns, shall be suffi- 
cient and effectual discharges to aiiy person or persons 
paying to him or them, pursuant to these presents, all or 
any part of the monies hereby assigned, or so much thereof 
respectively, as shall be thereby acknowledged to be received ; 
And that the same person or persons, his, her or their heirs^ 
executors, administrators or assigns, shall not afterwards be 
answerable or accountable for the loss, misapplication or 
non-application, or be in any ways obliged to see to the 
application of the monies in such receipts acknowledged 
to be received. 
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SECTION 11. 

Of the Settlement of Heal Estate^ 
The settlement of a family estate, which is now of much 
less frequent occurence than formerly, and seldom re- 
sorted to except by noble families, or commoners of very 
large landed estate, will, with all its multifarious provi- 
sions be best understood by the careful examination 
of such a settlement (1). The following observations 
therefore will have reference rather to marriage than 
family settlements. 

In marriage settlements, lands are conveyed to trust- General fonn 

t n ^ 1 1 t ii-i« 1 of settlement of 

tees to the use oi the husband and his heirs, or to the realty, 
uses declared in some former deed till the marriage, and 
after the marriage To the use of the husband for life, 
and from and after the determination of that estate by for- 
feiture or otherwise, in his lifetime, to the use of trustees 
and jtheir heirs during his life, in trust, to preserve the 
contingent uses after limited, and to prevent the same 
from being defeated or destroyed ; And from and after 
the death of the husband. To the use, intent and pur- 
pose, that the wife shall receive a rent-charge for her 
life, in lieu and bar of dower ; And from and after the 
decease of the husband, to the use of trustees for a 
long term of years, for better securing the rent-charge, 
and also for raising portions for the younger children of 
the marriage ; And from and after the expiration, or other 
jsooner determination of the term, to the use of the 
first and other sons of the marriage successively in tail 
■general, remainder to the daughters of the marriage, as 
tenants in common, in tail, with cross remainders among 
them in tail, remainder to the husband in fee. Under a 

(1) See Atk. Forms and Precedents in Conv., p. 487, where will be 
found a very copious sketch of a deed of this kind, which was drawn by >« 
Mr. Butler, and settled by Feame. 
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CHAF. n. |}eed of this nature, the lands are said to be limited in 
* — strict settlement, and the following is the technical 



limitationt in - . i . v ,i i- .. .. i , 

strict teuie- ^^^^"^ ^^ which these limitations are commonly expressed, 
ment. j^q j,^^ ug2 of the said and his assigns, during , 

his natural life without impeachment of or for any manner 
orwaste, and immediately from and after the determmation 
of that estate by forfeiture or otherwise, in the lifetime of 
the said , To the usk of the said [trustees 

to preserve contingent remaindered^ their heirs and assigns 
during the natural life of the said 

Upon trust to support the contingent uses and estates 
hereinafter limited from being defeated or destroyed, and 
for that purpose to make entries and bring actions as occa- 
sion may require, but to permit the said and 
his assigns, to receive and take the rents and profits of the 
said premises during his life, for his and their own benefit, 
And immediately h'om and after the decease of the said 

To THE USE of the first (1) son of the body of the 
said lawfully begotten, and the heirs of the body 

of such first son issuing. And for want of such issue 

To THE USE of the second and every other son of the 
body of the said , lawfully to be begotten, seve- 

rally successively and in remainders one after the other, 
in order and course as such sons shall respectively be in 
priority of birth, and the heirs of the body and respective 
bodies of such son and sons bsuing ; ^very elder such son and 
the heirs of his and their body and respective bodies, being 
always to take before, and be preferred to every younger 
of such sons and the heirs of his and their body and respec- 
tive bodies issuing. And, for want of such issue 

To THE USB of all and every the daughter and daughters 
of the said , lawfully bogotten, equally to be 

divided between them if more than one, as t^ants in com- 
mon, and the heirs of their respective bodies issuing ; And, 
in case there shall be a want of issue of the body or res- 
pective bodies of any such daughter or daughters, then, as 

(I) Not confined strictly to primogeniture, but, he failing, second 
l>orn may take. — Lomaz v. Holmden, 1 Ves. Sen. 290. 
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to the part or parts, share or shares, as well original as by o^^P;!!. 

survivorship, or survivor of such of them whose issue shall — ' — 

so fail, 

4 

To THE USE of the remaining or other or others of such 
daughters, equally to be divided between them, if more than 
one, as tenants in common, and the heirs of their respective 
bodies issuing ; And in case there shall be a want of such issue 
of the bodies of all such daughters save one, or if there shall 
be but one daughter then. 

To THE USE of such remaining or only daughter, and the 
heirs of her body issuing ; And for want of such issue, — 



Under these limitations, the husband is seised in fee, Effect of limi- 
or is in of his old estate, until the marriage, and this is settlement**"^ 
done to prevent the limitations to the wife taking effect, 
and the estate being fettered, in case the marriage should 
go off. Upon them arriage, that estate in fee ceases, and 
out of the seisin of the trustees to uses an estate for life 
springs up to the husband. If he, by making a feoff- 
ment in fee, levying a fine, or suffering a recovery, 
forfeit his estate for life, (for any of these acts would be a 
forfeiture) an estate in remainder would immediately 
spring up to the trustees, who are interposed, as the limi- 
tation expresses, to preserve contingent remainders to 
his children. If the tenant for life wish to make a secu- 
rity out of his life estate, without a forfeiture, he should 
either convey by lease and release, or by feoffment 
for and during the term of his natural life, or make 
a demise for a term if he shall so long live. 

Where the uses are intended to be such as before Forfeiture by 
stated, if there were no trustees to preserve contingent ufe. 
remainders, and the father should, before the birth of a 
child, commit a forfeiture, the consequence would be, 

G 
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csAFt •!. that the property being severed, the conttngeDt renudn^ 



tscT. n. 



ders must fail, and the father would then regain the 
estate discharged from all the uses of the settlement, 
save the jointure annuity to his wife, and the portions 
to his younger children, and the term to secure them. 
But although the trustees to preserve might be obliged 
to bring an ejectment (which, in general, may be done 
where a right of entry accrues) to get into possession of 
the estate, theymust afterwards, under the express wcmls 
of their trust, permit the rents to be received by the 
husband, during his life, their interference being merely 
necessary to preserve the contingent remainders (I)* 
Thejoimura- On the death of the husband, the jointure-annuity 
annuity. ^ ^^ ^jj.^ takes effect, and the estate charged with that 

annuity vests in the eldest son of the 'marriage in tail, 
but subject to the trust-term for raising younger chil- 
dren's portions when necessary to be made use of; and 
the eldest son, on attaining twenty-one, may, without 
the concurrence of any other person, (as, upon the death 
of the father, the freehold became vested in him) make 
a tenant to the pracipe, suffer a common recovery, and 
bar all the subsequent remainders to his brothers and 
sisters, and also the reversion or remainder in fee, to his 
father, who may happen to have aliened or devised it, 
so that it may not have descended. 

But the jointure annuity and the term for raising 
younger children's portions, being both precedent in 
point of limitation to the estate tail, are not affected 
by the recovery; and even in a case where such a 

(1.) Any vested estate of freehold, subsequent to the husband's life 
estate, wonld preserve the contingent remainders; as, for instance, a life 
estate to the wife. Where the legal estate is vested in trustees, a contin* 
gent remainder does not require any estate to support it. The estate sup- 
porting, and the remainder supported, should be created by the same deed. 
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lermwas^by mistake, limited, subsequently to the estate 
tail, and consequently became barred at law by a reco- 
very, equity ordered it to be revived (1). 

The eldest son having thus acquired the fee simple, £ffectof a le- 
may alien, charge, or mortgage it at his pleasure^^— subj ect, ^^H J^ t^. 
however, to the jointure-annuity, and to the portions, »*^*^'^»*- 
which latter are generally attended with interest by 
way of maintenance, according to the quality ^d cir^ 
oumstances of the parties. If these portions be wanted, Oif tfie rawing 
and the trustees have power to raise them by way of *f pS^l^ 
mortgage or sale, the term may be assigned by the trus- 
tees to a mortgagee, to which assignment the eldest 
son may be a party if he be willing to join ; and, in the 
proviso for redemption, it may be declared, that on pay- 
ment of the mortgage-money and interest, the term shall 
4$ease, or shall be surrendered or assigned to, or in trust 
Jbr, the son. Or the son himself may make a mortgage 
in fee for a sum of money to discharge the portions ; and 
the trustees may, on that occasion, assign their term to 
e trustee for the mortgagee, and to attend the inheritance. 
If the son be provided with money of his own, he may 
pay off the portions of his brothers, and sisters, taking 
areleases from them when of age, {which releases are 
not liable to any other than the common deed stamp,) 
and the trustees may, after such payment, if the 
mother be then dead, surreftder or assign the term to, 
or in trust for the son ; but if the mother be still hving, 
no assignment or surrender of the term can take place 
till after he^r death. If tilie son have levied a fine, and 
let in his father's incumbrances, the term should be 
kqpt on foot as a protection against them. 

<0 Uvedak v. Halfpenny, 2 P. W., 151. 

« 2 
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If there be no son of the marriage, but only daugh- 
- ters, then the trusts of the tenn for raising persons do 
" not take effect, because the daughters become entitled 
« to the estate itself. On the birth of the eldest daugh- 
ter, an estate tail in the whole of the lands springs up 
out of the seisin of the trustees to uses, and vesta in 
her ;— on the birth of a second daughter, the estate tail 
of the first is narrowed to one moiety of the land, and 
an estate tail in the other moiety springs up out of the 
same seisin, and vests in the second daughter ; and, in 
like manner, upon the birth of every other daughter, the 
estate tail of the daughters, who are in existence at the 
birth of another sister, do not cease (1), but are merely 
narrowed as to their shares of the land, so as to admit 
the after-bom daughters to equal shares with those first 
bom. When the eldest daughter attains twenty-one she 
may alone suffer a recovery as to her moiety, and the 
other daughters may do the same as to their respec- 
tive shares, as they respectively attain majority ; or they 
may wait till the youngest attains twenty-one, and then 
join in a recovery of the whole estate. There being no 
issue of the marriage but daughters, the term limited for 
raising younger children's portions will cease by the 
proviso for its cesser in the settlement, and the daugh- 
ters will thus acquire the fee simple of the estate 
free from all the chaises of the settlement 

If there be daughters of the marriage, and a son 
much younger than any of them, the daughters, on at- 
tuning twenty-one, are entitled to their- money-por- 



(1) As U eipiessed in Mr Booth'! opinioQ atlhe end of S'A<p. Ihuek. 
foi if it did cease, and one of Ifae daugbLers should be dead, leaving issoa 
■( the time of the birth of anothei' daughter of the iDBmage, ihe estate tail 
could uat levive ai lu the issue of Ihe deceaied dai^hter. 
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tions; and may oblige the trustees of the term to raise chap, n, 

m t » t % ■m 8 EC* II* 

them during the infancy of the son, provided such por- 

tions be raisable during the mother's lifetime, which, 
in cases, where her jointure is near the annual value 
of the estate, it is generally directed shall not be 
done, as the estate would thereby become too much en- 
cumbered. If, after these portions become vested Portions for 
(though not raised), the son should die before twenty- i^g ^become *^' 
one, or, after that aG:e without having suffered a reco-^®**®**.('!?°"&^ 

' ' & o not raised; do 

very, the estate devolves to the daughters under the not merge on 
limitations of the settlement, but their portions do not^J^/m^^ 
sink in the land because they have not the fee, but only 
an estate tail ; and the consequence is, that if any of 
the daughters should die without issue, or without hav- 
ing suffered a common recovery, her money-portion 
would vest in her husband, if married, and, if unmar- 
ried, in her personal representatives. If she had suf- 
fered a recovery, her money-portion, by that act, became 
vested in the land. If any of the daughters, tenants in 
tail, be married, the husband alone may make a tenant 
to the prtBcipe^ as the freehold is in him, but the wife 
must be vouched along with the husband. If the 
daughters should all join in the recovery, it would, in 
some cases, be advisable for them to declare the uses to 
trustees. In trust, to make partition among them, or to 
fell the estate and divide the money, or to limit the 
shares to such uses as they should severally appoint. 

If the family estate happen to be mortgaged or other<^ the wife's for- 
wise incumbered at the time when the settlement is tune should be 

applied to dis- 

made, the wife's fortune should be applied to discharge charge incum- 
these incumbrances, or other estates of the husband settled estate, 
should be set apart to be sold for that purpose, and the 
settlement should contain a declaration that the mort- 



86 or SBTTLBMBNTS. 

CRAP. tf. gagees in fee of the settled estate shall, on payment 

%KC II 

' — • — of their mortgage-monies, convey the legal estate to the 

nses of the settlement, and that the mortgagees for 
years shall assign their terms to attend and be subser- 
vient to these uses. 
CofiTCTaDce to The settlement, and the deed of sale to the trustees, 
for'the'purooM *^o^<l ^ach state briefly the contents of the other ; but, 
of dischannog in the deed of sale, it may be sufficient to say that the 
and the residue husband has settled the estate intended to be preserved 
to lettied. u ^ ^^^ f^^ ^j^^ several uses in the said indenture of 

'^ settlement declared in favour and for the benefit of 
" him and his wife, and the children and issue of their 
^ marriage/' Sometimes all the estates of the husband 
are vested in trustees, to sell a competent part to dis- 
charge the incumbrances, and to settle the residue to 
the intended uses. Where a sale is the primary ob- 
ject, it is advisable to vest the estate in trustees, and to 
direct that their receipts shall be good discharges, and 
that the estates which shall ultimately remain unsold, 
and the surplus of the money arising from the sale, be 
settled to the uses to be declared by another deed; and 
the uses should be declared, accordingly, by a separate 
instrument, and the deed vesting the land in the trustees, 
should be enrolled (1). The object of having two sets 
of deeds, is to keep the title of future owners concise^ 
and free from extraneous matters. It is frequently ad- 
visable to authorize the trustees to sell all or any part of 
the lands, excepting only that part of the property which 
is intended for the family residence, for then they can sell 
those which may be disposed of to most advantage. 



(1) See Atk. Formg and I'rec* in Conv. title " Settlements,*' for 
dbeds illustrative of these observations. 
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For want of such a power of discretion. Acts of Parlia- ««*»* "• 

•EC. II. 

ment are frequently rendered necessary, to enable the ' 
trustees to exercise such a power. An application to 
Parliament is also frequently made, where trustees 
are directed in the first instance to sell particular lands, 
such a sale being found subsequently either to be im^ 
practicable from some difficulty of title, or to be highly 
prejudicial to the general objects proposed by the set- 
tlement. 

Copyhold lands may be settled to the same usea as Seulement of 
freeholds (if the custom of the manor will admit of it), ^^^ 
either by limitations expressed in the surrender, or by 
reference to a separate deed. If the custom of the manor 
admit of limitations of the legal estate, (or, in other 
words, of limitations to uses (1), copyholds may be settled 
along with freeholds. In the manors lying in the county 
of Durham, the custom requiring that the legal estate 
should be vested in trustees, and not admitting of sm> 
renders to trustees to uses, the practice is, when freeholds 
and copyholds are to be settled together, to vest the 
legal estate of b jth in trustees, ** In trust for the parties 
^* and their issue," so that if portions are to be raised for 
the younger children, a term of years cannot be hmited, 
but a trust of the fee must be created for the purpose. 
If there be any particular reason for creating legal 
estates of the freehold^ the copyholds may be sur- 
rendered to trustees, and the trusts may either be 
detailed, or a reference be made to the preceding limi- 
tations of the freefadd. Some copyhold lands do not 
admit of an entail, atid, in such cases, a limitation, to a 



(1) The limitation of the use, in copyholds, is the liroitatioD of the sei* 
ua, or legal estate. 
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emit. K. man and Uie heirs of bis body, is a conditional fee; and 
though many attempts have been made to create an 
entail of such lands, it seems to be now clearly agreed 
that this is not attainable. The leasing powere in set- 
tlements, may extend to ct^yhotde, if there be a proviso 
that no lease of them shall be made without the license 
of the lord, or his steward,— without such precaution, 
a lease of copyholds, for more than three years, would 
be a forfeiture to the lord. 
Seiiiennni to Where the intentioa is to settle real or personal estate 
the eiclusion on the wife and children, to the exclusion of the hus- 
of iha husband. ... , , • ■, m 

band, it must be conveyed or assigned to trustees, In 

trust for the wife and her heirs or executors and admi- 
nistrators, until the marriage, and, after the solemniza- 
tion thereof. In trust, during the joint lives of her, and 
her husband, to pay the rents or interest, and annual 
produce, to her for her separate use. And if she survive 
her husband, then to be in trust for her, her heirs or 
executors, administrators and assigns. But if she die 
in his lifetime, then. Upon such trusts as she shall by 
will (only, for if she had such power, by deed, her hus- 
band might prevail on her to exercise it in such a way as 
might enable him to raise money on her property,) ap- 
point. And in default of appointment, In trust for the 
children, in the usual maimer, remainder, In trust for the 
wife, her heirs, Sec. In cases of this description, it is 
always mateiial to know what is tlie intent or object of the 
parties ; for it may happen that tiie intent requires that 
tlie wife should liavo a general power of appointment, 
in the first instance, by deed or will, though, in most 
the first trust is, for the wife's separate use, and 
then the power of anticipation should be expressly 
nugalivcd, — the secom!, for the children of the marriage, 
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either positively, and in ascertained shares, or as the chap. u. 

8£C II 

wife shall appoint, — ^the third, if there be no children, [ — ! — 

and the wife survive, for herself in fee. 

Where a rent-charge only is intended to be secured Rent-charge ta 
to the wife, without any provision for the children, the pj^^jsio^f^j^^ 
lands, in consideration of the wife's fortune and the cliiWren. 
marriage, are ta be conveyed to trustees, to the use of 
the husband for life, and, after his decease, to the use, 
intent and purpose, that the wife, in case she shall 
survive him, shall receive the proposed rent-charge, 
with a declaration, if such be the intention, that 
this provision shall be for her jointure, and in bar of 
dower, with powers of distress and entry ; and, as to the 
premises, from and immediately after the death of the 
husband, subject to the rent-charge, to the use of a 
trustee for a term of years, upon the trusts thereinafter 
declared, with remainder to the husband in fee. The 
trusts of the term should be declared to be for raising 
the rent-charge, in case of its being in arrear, and for 
paying to the executors or administrators of the wife, 
a proportionate part of it, from the last preceding day 
of payment ; and there must be the usual proviso, that 
the trustees shall permit the surplus of the rents to be 
received, and for the cesser of the term when all the 
trusts have been performed. 

Where the estate belongs to the wife, and the inten- Settlement of 
tion is, that, subject to a jointure annuity to her, and to t^te. 
portions for younger children, the estate should remain in 
the joint disposition of the husband and wife, but. in de- 
fault of such disposition, to be his, it was formerly the 
practise for the lands to be conveyed to trustees, to the 
use of the wife and her heirs, until the marriage, and from, 
and immediately after, the marriage, to the husband for 



■■ 



90 OF S£TTLEMSlfTi. 

CRAP. II. life ; remainder to the use, iateat and purpose, that the 

'— — wife shall receive a rent-chi^rge, with powers of entry 

and distress; remainder to trustees for a term, upon the 
trusts after mentioned, and subject thereto To and for such 
uses 8cc., as the husband and wife shall jointly, by deed, 
appoint ; remainder to the husband in fee. This last limi* 
tation is evidently wrmg, for it renders the power of 
appointment a dead letter, as the husband, by simply re- 
fusingto join in any appointment, would secure to himself 
the fee simple : the power, therefore, should either be 
given to the wife singly, or the ultimate limitation should 
be to her. 
Trusts of the The trusts of the term should be, in the first place, for 

term of such a • • j • a1_ • • a 'x j 

settlement, ntismg and paying the jomture annmty, and a propor- 
tionate part thereof to the executors or administrators 
of the wife (1) ; and upon trust, in case there shall be 
any child or children of the marriage, to raise portions, 
(that is to say), if there be one child, such a sum ; if 
there be two children, such a sum &c. ; and, if there 
should be six or more, so much ; the portions of the 
sons to be vested at twenty-one, and those of the daugh- 
ters, at that age, or marriage with the consent of the 
parents, or the survivor, or his or her executors, pre- 
viously had, — such consent to be signified by writing, 
and attested by witnesses, in order that there may be 
proper evidence of it. If the estate be at all burthened, 
the portiotis should, on no account, be made payable 
before the death of the surviving parent, and there 
must be the usual clause, that if any of the children die 



(1) SoBie conveyancers object to this, alledging, that as the wife Is to 
have the first payment of her annuity on the first day of payment that shall 
happen after her husband's death, she is to be considered as having re- 
ceived the proportionate part in advance. 
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befbre their portions become vested, the portions of the cnAr. n. 

SRC ff 

children 86 dying shall go over to the others. Where '- — '■ — 

circumstances require it, there should be a provision, 
that the portion of a younger son becoming an eldest, 
shall go over to the younger children. Thus, where the 
husband's estate is settled on the eldest son, the settle- 
ment of the mother's estate on the younger son should 
contain a proviso for divesting it on his becoming 
an eldest or only son, and, in this case, the settlement 
of the husband's estate should be recited. 

In the clause of survivorship, there should be aCi*"^.®^***"^" 
provision, that no one child shall have more than a 
specified sum, nor any two, more than a certain other 
specified sum ; for, without this precaution, a younger 
child might become entitled to the portions intended for 
several, and thus, where the estate is settled on the 
eldest son, become possessed of nearly as large a pro'* 
vision as that of the eldest son, — ^a circumstance, which 
is, generally speaking, inconsistent with the intention 
of the parties to the settlement. 

Where there are children intended to take portions, Maintenance, 
the settlement should contain a power to raise mainte-> 
nance for them, the amount of which should be limited 
to a sum below the annual produce of the portion, 
and will therefore vary with the nature of the pro- 
perty, (as whether real or personal), and also with the 
rate of interest payable at the time. There should also 
be a direction that no sale or mortgage shall be made by 
the trustees for raising portions, till some of them be* 
come payable, for otherwise, as the term is limited 
immediately after the husband's life-estate, a mortgage 
might be made while the jointress was still living ; the 
trustees should also be authorized, with the consent of 
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CHAP. II. the reversioner to raise all the portions at once, and 

'- — '• — there should also be a power enabling the reversioner 

to exonerate the land from the portions, on paying, or 
securing^ the amount to the satisfaction of the trustees. 
Proper for the It is usual, and very reasonable, that the wife should 
I^IVu^t of have the disposal of a sum of money to be raised out of 
a gross sum out her own estate, in the event of there being no children, 
which may be done under the trusts of the term for 
raising portions. This, however, can only be necessary 
where the fee is limited away from the wife, and there 
is no chance of her taking it by survivorship, which 
can seldom be very proper when the estate is her 
own. Sometimes, even if there be children, she is em- 
powered to have a sum of money raised for the children 
of a second marriage, or for any person whom she shall, 
by deed or will, appoint ; and this may be without any 
restriction as to her surviving, according to the intention 
of the parties. 
All outstanding In every marriage ^ettlement, it is of the greatest im- 
s1fouiri«^got po^^^ti^ce to get in all legal estates, and to assign all 
in* outstanding terms to attend the inheritance, for other- 

wise the husband might mortgage without notice, and 
the mortgagee, getting in the outstanding terms, 
mischt defeat the settlement to the extent of the mort- 
gage. If the settled estate be in mortgage, it is proper 
to insert a declaration, that on payment of the principal 
money and interest, the mortgagee shall convey to the 
uses of the settlement, and he ought, therefore, to have 
notice of it. If such conveyance be wanted, the right 
way is, after reciting the mortgage, to state all the 
uses of the settlement and the above declaration, and 
then, for the mortgagee, on payment of the money, to 
convey to the trustees, ** To and for the several uses. 
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" upon the trusts, &c., mentioned and declared in the chap. n. 

SECT. II. 

" settlement/' with a covenant " that he has done no act 



" to encumber." All conveyances to the uses of settle- 
ments, may be done by reference in this manner. 

A provision for a wife or child, by a person in trade, Settlements by 
or likely to enter into trade, should never, where the ^^,^*^ 
security is merely personal, depend on a contingent 
event. The intended wife can never be advised to 
accept so precarious a provision, since it is evident, that 
if the settlor become a bankrupt before the contingency 
happen, that his wife and children may go without a 
farthing of the provision intended for them. If the 
circumstances of the settlor admit of such an arrange* 
ment, the best way would be, to invest a sum of money 
in the names of trustees, upon trust to pay the interest 
to the settlor, till the event arises, upon which the 
wife or children are to have the money, and then, 
upon trust for the wife or children. In this way they 
would be effectually protected against the bankruptcy 
of the settlor. It will frequently happen, however, that 
the settlor cannot spare the money out of his trade, and, 
when this is the case, a bond should be entered into for 
payment of the sum agreed upon immediately after the 
marriage; and by a deed entered into before the mar- 
riage, and made between the obligor, the settlor, the 
intended wife and the trustees, the trusts of the money 
may be declared. By this deed, the trustees should 
* have power, at their discretion, to let the money remain in 
the hands of the obligor ; a^d, in case they should at any 
time call it in, that they may afterwards, at their dis- 
cretion, (upon his entering into a new bond, payable at 
a day certain,) lend it him again, and so from time to 
time, as often as they should think fit. The deed 



CHAP. II. 
SSCT. II. 
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ought to contain a declaration, that the trustees are not 
to be considered guilty of a breach of trust, although 
they should not call in the money receired by any such 
renewed bond, at the time it became payable. In this 
way, with due vigilance and sound discretion on the 
part of the trustees, the provision for the wife and 
children may be pretty well protected, and at the same 
time the settlor have the use of the money (1). 

Effect of a It- ^|^ i^ i\^^ limitation of cross remaioders, in old settlements, there is a 
^* survivors or ^<^''^™^'^ mistake, by declaring that on the death and failure of issue of any 
survivor" only, of the daughters, the shares of such of them so dying without issue, shall be 
" In trust for the mroteort or iurvivar of them, and the heirs of the body, 
"or respective bodies, of tuck aurvivon onurvivor," which is making the 
cross remainders contingent, when they ought to be vested. For instance, a 
father dies, leaving four daughters, two of age and two under age, the 
eldest daughter marries and dies, leaving children, and, afterwards, 
another daughter dies without issue, and without having suffered a reco- 
very. In this case it may be doubtful, whether the children of the eldest 
daughter can take the share which their mother, if living, would have had 
in the part of the daughter who died after their mother, the limitation 
being to the survivors or survivor, and their mother having died in the life- 
time of the younger sister, and, consequently, not coming within the meaning 
of these words. It ought, therefore, in all settlemcfnts, to be said ** sur- 
" vivors or survivor, and others or other &c.," and then the cross remain- 
ders will be vested and not contingent ; for, in the case above supposed, 
though the mother first dying cannot be said to be a <* survivor," yet she is 
one of the '* other" children. 

These observations apply to personal estate, with this diffiavence only, 
tiiat the executors or administrators of a deceased child who had a vested, 
not a contingent, interest in the shaies of his brothers and sisters, stand in 
his place instead of his children or descendants. Suppose, for example, a sum 
of money to be settled upon two children equally, with a clause, that if either 
of them die under twenty-one, the share of such of them so dying shall be 
in trust for the survivor of them ; the elder attains twenty-one, and dies, 
leaving an executor, afterwards the younger dies under age. Now as the 
word <' surviyor" only is mentioned, and the elder has died first, in strict- 
ness, his executor cannot take, because he is not the " survivor ;" but if the 
word ** other*' had been used instead of the word ** survivor" then the 
accruing interest would have vested in the elder in his lifetime, (for he is 
the *' other," though not the '* survivor"). 
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CHAPTER III. 



OF WILLS. 



Sect. 1. Of* the general form and provisions of a will of 

real and personal estate. 
Sect. 2. Of the general form and provisions of a will of 

real and personal estate, or of personal estate only. 



SECTION I. 

Of the general form and provisions of a will of real 

and personal estate. 

A PEESON entitled to a cocksiderable landed and perr Provision ia a 

ixx JT_' 'I* jiji_x J will of real and 

sonal estate^ and having a yrite, sons and daughters, and personal esute. 
it being his intention that his wife shall receive an annuity 
for life, and that the eldest son shall have the real and 
personal estate charged with portions for the younger 
children, may make his will in the following manner :«— 

He xaay dex^iae thse real estate to trustees, to the use, Annuity for 
intent and purpose, that his wife shall take a specified '^^**'^' 
annuity, with the usual powers of distress and enjtxy ; 
and, subject thereto^ to the use of trustees for a term of 
ysears, to commence from his death, upon the trusts 
after mentioned ; remainder to the i>se of his first ajod Limitations to 

the children. 

other sofoia nuceessively, in tail .(<^r in tail male, if such 
be the intention,) care being taketv, in the case of persons 
who have titles, that that part of the pi;operty .wbich is 
intended as the family estate be kept in the same line 
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CHAP. III. i^g fj^Q title), remainder to his daughters as tenants in 
common in tail, with cross remainders between them in 
tail, with such remainders over as the intention may 
require. In a will «o framed, it is to be observed, that, 
as the children are made tenants in tail, the eldest son, 
on attaining twenty-one, may, by suffering a recovery, 
bar the remainders over. For the purpose of saving the 
expense of a recovery, the lands might be limited suc- 
cessively to each son in fee, determinable on the event 
of his dying under twenty-one, without leaving issue at 
his death ; and if he die under twenty-one, leaving 
issue, the issue may be substituted in his place. With 
a view, however, of preventing alienation by a son to 
the prejudice of his children, or those in remainder, it 
is most common for testators to make each son, in being, 
tenant for life, with remainders to trustees to preserve, 
&c., remainder to the daughters, as tenants in common 
for life, with limitations over of each of the shares, with 
remainders, as tenants in common in tail, with cross 
mainders in tail between them. 

When the sons are made tenants in tail male, there 
should be a second series of limitations to them as 
tenants in tail general. 
Trusts of the '^^^ trusts of the term may be, in the first place, for 
term. better securing the annuity to the wife, during her life, 

and to raise and pay a proportionate part thereof to 
her executors, after her death, and to raise portions for 
the younger children ; the portions of the sons to vest at 
twenty-one, and of daughters at that age, or marriage 
with such consent as may be deemed proper. The 
trustees should be empowered, out of the rents of the 
premises comprised in the term, to raise maintenance, 
the amount of which may be specified by express pro- 



y^f^mmm^tjfmi I ■ "l J" P 



fnm*««P'<M^'*>'i">» 1 ■■ i»»^iP^»w^"lfW<!lp»!BP»»^p»"i>w»wpiwn4 wa I I naai 



PORTIOHB, JiU:. 

viftton of the testator, or left to their dkcxetion, aocord^ ^'^* **** 
u^to th.«i,«»..a»c« of d» p.rti, ».4 a. p»p«.j,-=^ 
^the maintenanee to be paid to the wife during her 
widowhood, and to be applied according to her dis- 
cretion, but not to be obliged to keep any accounts. 

Where the sum to be raised for portions is made to portions, 
depend, on the number of children,?— as a given sum, if 
there should be so many, — there should be the usual pro^ 
viso for survivorship toiong the. children; but when a 
specific sum is to be raised for each child, this proviso 
is unnecessary^ and there should be simply a declaration 
that the portions of sons shall vest when, and if they 
attain twenty-one, and pf daughters when. and if they 
attain twenty-one, or marry with consent. There is 
generally, also, a provision that ^' if any of the younger 
^ sons shall die, or become an eldest son, his portion 
" shall go over to the rest," for otherwise, he would 
become entitled as well to a money-portion as to tl^e 
estate ; but of this provision it may be observed, that 
if the younger son, so becoming an eldest son, have 
previously attained his age of twenty-one years, his 
portion either has been, or ought to have been, raised* 
It seems to be improper to recall the portion ; but if 
such be the intent of the parties, the same end may be 
attained, by directing, on this event, an additional sum^ 
equal to the portion received by .such son^ to be raised 
for the other younger children.. As all the. younger 
children but one may die under the age of twenty-one^ 
in which case the survivor, by having all the portions 
accumulate upon him or her, might thus acquire a 
provision much larger than was intended for a younger 
child, it is proper to declare that no child, by accruer, 
shall have more than a given sum, — a declaration, how- 

H 
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CBAP. III. ever, which is necessary only where there is a clause of 

— — accruer, and, consequently, should not be inserted where 

a specific sum is to be raised foi the portion of each child. 
Disposition of Then must follow a proviso that the trustees shall 
the surplus. ^^^^^ ^^^ residue of the rents and profits of the pre- 
mises comprised in the term, which shall not be applied 
for the purposes before-mentioned, to be received by the 
person entitled to the land immediately expectant on 
the term ; but if that surplus would be more than suffi- 
cient for the maintenance of the eldest son, a trust may 
be inserted, that the trustees shall, under the term, raise 
such sums as they may think proper, or a specific 
annual sum, for his maintenance during his minority, 
and that the residue of the rents remaining unapplied 
shall be invested and disposed of in the same manner as 
the residue of the persons^ estate is afterwards directed 
to be invested and disposed of, where the intention is to 
apply the residue of the personal estate in the purchase 
of land. The trusts of the term must be terminated by 
a proviso for the cesser of the term, when all the trusts 
of it shall have been performed, or become unnecessary 
or incapable of taking efiect. 

This last proviso, where the sons are to be made te- 
nants in tail, would complete the disposition of the real 
estate ; but if, as is the general case, the sons are to be 
merely tenants for Ufe, there must be added powers of 
leasing, of sale, exchange and partition, of jointuring and 
for raising portions for younger children ; and, even if the 
sons are to be tenants in tail, there should be a power to 
trustees to lease for [seven] years, during the minority of 
the person for the time being entitled to the first estate, 
vrith the exception of the mansion-house, &c., or such 
other part of the property as it may be deemed expedient 
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to except from this power; and sometimes, also, it may chap.ih. 

be proper to enable the sons, when tenants for life, to 

raise a gross sum,—- say £600 or £1,000, — that they may 
have the means of forming an establishment without an- 
ticipating their future income by granting annuities, &c. 

With regard to the personal estate, where the testator Debu, &c. 
does not think it amply sufficient to discharge his debts, ZioM be^ 
the first trust of the term should be to raise and pay charged on the 

*^ •' real estate. 

out of the rents and profits of the real estate, or by 
mortgage, such sums of mdnies as the trustees shall 
deem expedient or necessary for the payment of his 
debts ; and it may be directed that the personal estate 
shall, as it comes in, be applied, in paying off or reducing 
the sums borrowed on mortgage of the real estate; 
and the residue thereof (reserving the books, furniture, 
&c., if it be intended to keep them for the eldest son,) 
may be directed to be laid out iti the purchase of 
lands, to be settled to the same uses as the real estate 
before devised. 

When the personal estate is known to be amply suf- Dispogition of 

*• t* % I* 1 % i_ r ' J the personal 

ficient for the payment of debts, such part oi it as does estate* when it 
not consist of furniture, &c., and is not specifically be-^**^*»°"^®"'**'*- 
queathed, may be given to trustees,';;^" In trust to pay 
"the debts and funeral expenses, and any small pecu- 
" niary legacies," and the residue may be directed to be 
laid out in the purchase of lands, and settled to the 
same uses as the real estate; but, in order to pre- 
vent the wife from having a double annuity, and the 
younger children from having double portions, it should 
be declared that the lands to be purchased with the sur- 
plus of the personal estate shall be considered only as an 
additional security for the raising and payment of the 
jointure annuity and portions, and the trustees should be 

h2 
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CBAP. III. authorized^ in the mean .time^ and until a purchase should 
— be found, to invest the money in government or real secu- 
rity, with the usual power to alter and vary the securities. 
Dispositioii of When the personal estate is so inconsiderable that it 
whereTt u in- ^^^^ ^^^ he thought worth while to invest the surplus 
considerable, in the purchase of land, such surplus should be di- 
rected to accumulate and be, In trust for such of the 
sons as shall first attain the age of twenty-one, and, if 
no son should live to attain that age, or there being 
only one son, if he should die under twenty-one without 
leaving issue at his death, in trust for the daughters 
equally, in the same manner as leaseholds for years are 
limited. 

Where the testator intends that a part only of the sur- 
plus, which may remain, after the payment of debts, &c« 
shall be laid out in lands, and that the remainder should 
go to his wife or younger children, he may, in the begin- 
ning of his will, direct such a sum to be laid out in the 
purchase of lands, and connect the limitations of the 
lands to be purchased with the subsequent limitations 
of the real estate. 
Power to Where the personal estate is small, one of the trusts 

charge the real - ^, t ^i i i 

estate, for the of the term should empower the trustees to take up 
chaSb^'oon^ moucy under it, for the purpose of purchasing lands 
guouslandfl&c. which may be contiguous to, or very convenient to 
go with, the family estate. In consequence of the ab- 
sence of such a power, considerable inconvenience has 
sometimes been experienced in executing the trusts of a 
will. 

If debts are to be provided for out of the real estate, 
they should be directed to be raised out of the trusts of 
the term, for then a sum sufficient for the payment of 
all the debts may be taken up at once, and the personal 
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estate, as it is got in, may then be applied in exone- cra». m. 
rating the real estate from the money borrowed. — "^' '* — 

If there be leaseholds, either for lives or years, Settlement of 
which are to be entailed with the femily estate, there *®*^®^^* 
should be a direction to renew the leases, either out of 
the rents and profits of the lands therein comprised, or 
by mortgage thereof, or that money for that putpose 
should be raised under the trusts of the term in the 
freehold estate (1). 

It may be observed, in the last place, that where the Fee, and not a 
trusts of the wiH are complex, and, especiaUy where part J^^'^n'ilus.^ 
of the lands are to be sold> it is the most prudent course *«es, where the 

, . , . . , 1 . 1 • trusts are com- 

to vei^ the inheritance m trustees, because the inherit- piex or the real 
ance sells so much better than a term, — and, for tl^is ^^^bered 
reason, it is very common to apply to Parliament for an 
Act, authorizing . the trustees to sell the inheritance 
where a term only has been vested in them. 

Where an estate is to be given among a numerous fa- 
mily of children, it is wrong to give it as real estate, 
because if one die, and leave an infant heir, this prevents 
the others from selling so advantageously as if the pro- 
perty could be sold entire, or a complete tide could be 
made at cmce. It is also very proper, under certain cir- 
cumstances, for the real estate to be sold, but subject to be 
treated, nevertheless, either as real or personal estate, at 
the option of the parties, in any subsequent disposition of 
it. But, in both cases, the Moeution of the trust may be 
postponed to any future period, or any given event, with 
a direction that the rents shall, in the mean time, and 
until the sale, be applied in the same manner as the in- 
terest of the money would have been if the land were sold. 
And, as the persons entitled to the absolute interest in the 

(I) Allan V. Backhouse, 2 Yes. & Bea. 65. 



c8*r. III. money to be produced by the sate may elect to have tbeir 

'~^~ ahares in land — or, in other words, may elect that the 

estate shall not be Bold,-^no prejudice can result to any ' 
party if the trustees honestly dischu^e their duty ; for 
it is a settled point, that where a person is solely entitled 
to the money to arise from the sale oC an estate, he may 
dispose of it either as real or personal property, and that 
by deed as well as will, for the act signifies his election 
which way it shall be considered. 
Fotm of wilt Where a testator has a small landed property and 
™" ^''^' wishes to make a provision for his family, consisting of 
Ikuled cBUte. a wife, a son and daughters, the son of age, and the 
daughters of age or oearly so, he may devise the land to 
atrustee, to the use ofhimthe trustee for a term of years, 
remainder to the son in fee. The trusts of the term may 
be, in the first place, for raising and paying the testa- 
tor's debts, an annuity to the wife, and the. daughters' 
portions, — the portions to vest at twenty-one, or marriage 
with consent, with a dedaration that, as to any, or so 
many of the daughters as die under twenty-one, the 
portion or portions of the daughters so dying shall not 
be raised, with the usual clause that the receipt of the 
trustee shall be a good discharge, and the proviso for tlie 
ceiwr of the term. 
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CHAP. III. 

SECTION II. 8Ec.li. 



Observatwm applicable to a will of real, and personal 
estate, or of personal estate only. 

The following plan of a will applies equally to a case 
where the testator has personal estate only, as where he 
has both real and personal estate to dispose of, it being his 
intention to convert the realty : we will therefore suppose 
a testator's property to consist partly of real and partly 
of personal estate, and that he wishes to secure an annuity 
for his wife, and equal portions for his children, he may 
make his will in the following manner. He should 
devise the real estate to trustees, In trust, to sell Trust to seU. 
and apply the money for the purposes after mentioned, — 
and he may dispose of his furniture, or any specific part 
of his personal estate, which he intends for his wife, 
and give any pecuniary legacies he may think pro- 
per, — and then bequeath the residue of his personal 
estate to trustees. In trust, to convert the same into 
mcmey for the purposes after mentioned, with a de- 
claration that the trustees, their heirs, executors. 
Sec, (1) shall stand possessed of the money arising from 
the personal estate and from the sale of the real estate. 
In trust, in the first place, to pay the funeral and tes- 
tamentary expenses, debts and legacies, and to place out 
on government, or real security, such a sum of money 
as will produce the intended annuity for the wife. 

(1) For the heir of the surviving trustee may be the person who will 
sell, and therefore may have the disposition of or oontroul over the money 
arising from the real estate. As it is not convenient to have two sets of 
trastees, namely, the heirs for the produce of the real estate, and the 
executors for that of the personal estate, it is the practice of some eminent 
conveyancers to direct, that in case of a sale by the heirs, they shall pay 
the produce to the executors, &c., and that the executors, &c.» shall stand, 
and be posessed of, &c. 
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If all the children are young, the next trust may be to 
- place the Burplus out at interest, with a direction that the 



dd>ti'ir^ M- money, so placed out, shall be, In tnwt for t3\ the chil- 
""•J '"' dren equally, with benefit of sorviforehip, in the usual 
Pftmuon foi manner, witii powers to apply the interest of their shares, 
chtidran, or a competent part thereof, for their maintenance, and to 
raise part of the principal for the purpose of placing 
ProTiiion Tot them out in business. But, on the otbw hand, if some 
^^JJj*^" of the children are nearly of age, a direction .to place the 
money out at interest will not be neoessary, bnt the 
residue, after the proriuon for the wife, may be directed 
to be, In trust for all the children, as above, with a decla- 
ration that thesharesof such of the children as are under 
twenty-one, at the time of the testator's death, shall be 
placed out at interest, and that the interest arising there- 
from shall be appUed for their maintenance till their 
portions become payable. There must be the usoal di- 
rection, that until the sale of the real estate, the rents shall 
go in the same course as the interest of the money aristl^ 
from the sale of the real estate is, by the will, dieected to 
be applied in, and also a declaration that the recnpt of 
the trustees shall be a good discharge. If the testator 
be in business, the trustees should be empowered to 
compound debts due to his estate^ and to admit debts 
due from it, on such evidence as they shall think reuon-' 
able and sufBcienL 
Vhen tha If the children be young and numerous, it may be 

joung °ie wi- proper to direct that the widow sb all annually settle and 
dowihould 1» allow the trustees' accounts; and that after being settled 
withoriwd W . ,,, , ,„ . 

Mttle KQd ftl- and Signed by her, they shall not be questioned by the 

Mco!^." children or any person claiming under them. Such a 
clause is more particularly usetnl, where a share of the 
reradue of the testator's estate is left to one of the 
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daughter's being a married woman, for her separate use chap. m. 

for her life, and at her death among her children, for -^ — ' — 

otherwise they might be induced by their excluded 
father to give the trustees all possible trouble. 

The provision for the wife, which is generally by way Mode of wis- 
of annuity, may be made either by directing a certain j^^^ty7*'^°'''* 
sum to be placed out at interest, and to pay her the 
produce, which would then vary according to the rate 
of interest, or mich a stim may be directed to be placed 
out on government securities as will produce the inr 
tended income, in which case no more than the amount 
actually necessary need be invested. On the decease 
of the testator's widow, or on her marriage, (according 
to the intention,) the money appropriated for answering 
her annuity may be directed to fall into and follow the 
disposition of the residue of the fund out of which it 
is raised. 

If the interest of the children's fortunes be more 
than sufficient for their maintenance, the surplus should 
be directed to accumulate and go with the portion from 
which it arises. 

Where the testator's property is so small as to be in- Fonn of will 
capable of supporting his wife and children, without ^ ^J^l^^^^ 
taking a part or the whole of the principal, it may be 
given to trustees. In trust to apply Ihe surplus, after 
payment of his funeral and testamentary expenses and 
debts, to and for the maintenance of his wife, and the 
maintenance,^ education and benefit of his children, in 
such mourner as the trustees shall deem mostprudent.(l) 
Where a testator has a small property, and, having no 

(I) Where a testator is {possessed of a small property, of which the 
interest alone is insufficient for the stipport of his wife* and yet he is stiU 
unwilling to give her the absolute property in the whole, he may frame 
his will after the mode suggested by the case of Upwell v. Halsey. I P. W. 
661. 
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CHAP. III. children^ wishes to provide a maintenance for his wife, 

• — ' — without giving her the absolute control of the principal, 

he may, in cases where the interest or other annual pro- 
duce of the principal would be insufficient fpr this pur- 
pose, bequeath the whole to trustees, in trust, to invest it 
in government securities, and thereout, from the dividends 
and the sale of so much of the principal stock, (as may 
from time to time be necessary,) to pay her a certain 
income, bequeathing the residue, after her death, to any 
other object of his bounty. 
Where testator Where a testator, has aa extravagant son, or other 
wishes to pro- relative for whom he is anxious to provide, without 

vide for an ex- , . 

travagant son, subjecting his bcquest to the claims of creditors, there 

should be a trust for his personal benefit. 

Points to be In bequeathing a legacy, the points to be attended to 

blquetthii ^^^ *® following:— 1st. A correct description of the 

legacy. legatee. — 2d. The amount of the legacy, and the fund 

from which it is payable. — 3d. The time of vesting. — 

4th, The time of payment. — 5th. The conditions (if any), 

on which it is to be defeated. 



The various provisions proper to be introduced into 
a will of extensive landed and personal property, will be 
found to be comprised in the following forms :— 

Commence- ' l^^^ testator] do hereby revoke all wills, codieils \ 

ment. and other testamentary dispositions made by me at any time 

or times heretofore, and declare this to be my last will and 

testament 

General devise J give and devise all my manors or lordships, or reputed 
to trustees for r ^ r 

a term. manors or lordships, capital and other messuages, farms, 

lands, tenements, rectories, advowsons, hereditaments and 

real estate whatever, in England, Ireland, the West Indies, 

or elsewher*e, of or to which I, or any person or persons in 
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trust for me, am, is, or are seised or entitled for an estate chap. m. 
of freehold and inheritance in fee simple, in possession, — "*^* " • — 
reversion, remainder or expectancy, or ^rhich I have power 
by this my will to dispose of, or appoint for an estate of 
freehold and inheritance in fee simple, in possession, re- 
version or expectancy, including the capital messuage or 
mansion house at , and other estates in the 

counties of, &c., and in Ireland and the West Indies, 
the reversion whereof is limited to me in and by the 
indenture of settlement executed on the marriage of my 
son, &c., with their and every of their rights, royalties, 
members and appurtenances, and all my estate, right, title 
and interest therein respectively. But subject to the pre- 
ceding uses and estates therein respectively, as to such of the 
same premises a^ are subject to any u)ie or estate, or uses 
or estates preceding the estate or interest I have the power 
to dispose of by this my will, To the uses, &c., hereinafter 
limited, expressed and declared, of and concerning the same, 
(that is to say), 

To the USE of the said [trustees^y their executors, 'ad- 
ministrators and assigns, for and during, and unto the full 
end and term of 1000 years, to commence and be computed 
from my decease, and thenceforth next ensuing, and fully 
to be complete and ended, without 'impeachment, &c.. 

Upon and for the trusts, &c., hereinafter expressed and 
contained of and concerning the same, and from and after 
the expiration or sooner determination of the same term of 
1000 years, and, in the mean time, subject thereto and to 
the trusts thereof. 

To the use of my son, the said, &c., ^^limitations in strict 
setttemenf] 

And as to the said term of 1000 years, hereinbefore limited Declaration of 
to the said [truetee8']y their executors, administrators and ^ 1™?J® °' 
assigns, I do declare that the same term is so hereby 
limited to them upon and for trusts, intents and purposes, 
hereinafter declared and contained, of and concerning the 
same, (that is to say) 

Upon trust that they the said [^trustees']^ or the survivor 
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OF WILLI. 

of tlieiii>.8to.9 shiJI and oo, by dbxisino^ aMlgniiig or other* 
wise disposiim: of the said manors or lordships, and other 
hereditaments hereby devised, or any of them^ or any part 
thereof, for the whole or any part of the said term of 
1000 years, br by, with and out of the rents, S(c., of the 
said manors, &c., or any of them, or by hninging actions 
against the tenants or occupiers of the same premises, or 
aay of them, for the rents then in arrear, oR-hy more than 
one, dr hy all of the aforesaid ways and means, or by any 
other reasonable ways and means, levy and raise any sum 
or sibns of money, which shall be necessary, or which they, 
the said [truBteea]^ or the surriYor of them, &c., shall 
in their or his discretion think fit or expedient to levy and 
raise for the payment of my funeral and testamentary ex- 
penses and debts, and legacies, which I shall give by this 
my will or by any codicil or codicils hereto ; 

And I do hereby declare &c., that the said [irueiees] 
and the sunrivor &c.. Do and shall pay and apply the 
monies to be levied and raised by the ways and means afore- 
said, or any of them, in or towards the payment, satisfaction 
and discharge of my said funeral and testamentary expenses, 
nsBTS and legacies accordingly, [receipts of trustees to be 
discharges^ and persons paying not hound to inquire 
whether the personal estate had been previously applied 



debts out of 
real estate. 



Declaratioii as And although I have hereby given my said trustees of 
to the power the Said term of 1000 years, a discretionary power to resort 
trustees for the ^ ^Y ®*^^ ^®*^ estates for raising money for payment of my 
payment of said funeral, &c., before my personal estate, not specifically 
bequeathed, shall have been applied or exhausted, in or 
towards the payment thereof, I do hereby declare, that I 
have given them this discretionary power in order to facili- 
tate the raising of money for the purposes aforesaid, and to 
prevent the difficulties and delay which might otherwise 
occur\ And therefore, notwithstanding the discretionary 
power so given by me to the same trustees, as aforesaid, it 
is my intention. And I do hereby declare, &c., that, though. 
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aa between strangers and my said trustees and the peMms chap.hi. 

claiming mider this my will, both or either «f the said ^ ' — 

funds, may be resorted to, as my said trustees or trustee for 
time being, shall think fit, Yet, as between the person or 
persons entitled to my personal estate, net kereinsfter spe« 
cifically bequeathed, and the persons entitled to ray real 
estate hereby devised in strict settlement, as hereinbefore is 
mentioned, my said personal estate, not hereinafter specifi- Personal 
cally bequeathed, is to be considered as the primary, and e^ate, never- 
the said term of 1000 years, the secondary fund for the the primary 
payment of my funeral, &c., And therefore, if the real fu°<i for pay- 
estate shall be first resorted to, the personal estate, not spe- 
cifically bequeathed, shall, so far as the same will extend, 
make good the money to be raised out 6f my said real 
estate. And for that purpose, as the case may require, 
either be applied In exoneration of the said real estate, 
or be laid out in the purchase of lands to be settled to the 
uses hereinbefore limited by me, of and concerning the here- 
ditaments hereinbefore by me devised. 

pRovmEB ALWAYS, that if any person or persons whom Proviso for 

I have hereby made tenant or tenants in tail-male of the converung ten- 
' ant in tail, 

hereinbefore devised, is, or are now bom, or shall bom in testa- 
hereafter be born in my lifetime, or in due time after my }^** Hfe-time, 

' ^ into tenants 

decease, the estate in tail-male hereby devised to each such for life, 
persons shall cease, and I hereby devise in lieu of it the 

and other hereditaments by me limited for 
such estate in tail-male to the person respectively, whose 
estate in tail male shall so determine, for the term of <* his 
'^ or her natural life, without impeachment of waste, 
*^ remainder" (1) to the aforesaid trustees, and their heirs 
during the life or respective lives of such person or respec- 
tive persons, whose estate in tail-male shall so determine. 
In trust to preserve the contingent remainders, remainder t<(i 

(y) Or thus* — ** 99 years, to be computed from my decease, if he or 
she shall so long live, subject to impeachment for waste, but with such 
power of cutting down timber^ as heiainafter contained^ and with remain- 
der, &c." 
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Proviso for 
of term. 



Proviso for 
taking name 
and arms. 



A|id for that 
purpose apply 
for an Act of 
Parliament. 
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his, her, and their respective first and other sons, severally 
and saccessively, according to their respective seniorities. 

Provided always, and I do hereby declare, &c., that 
when the trusts hereinbefore declared of, &c., shall be folly 
performed or satisfied, or become, &c., (cesser of ierm.^ 

Providbd always, and I do hereby declare, &c., that 
every person^ who, by virtue of the limitations hereinbefore 
contained, or of this proviso, or of any other proviso in this my 
will, (other than any person claiming under any of the limi- 
tations heretofore contained, which precede the use or estate 
hereinbefore limited to the said T. G. (7, as aforesaid, or 
under any of the limitations hereinbefore contained, which are 
subsequent to the uses or estates, hereinbefore limited to the 
sons of the said T. G. C, born after my decease successively 
in tail*male) shall become entitled to the possession, or to 
the receipt of the rents and profits of the said manors, 
or &c., hereinbefore devised, shall and do, in 

the space of one year next after he shall so become entitled 
to the possession, or to the receipt of the rents and profits 
of the said manors, &c., , if he shall then be 

of full age, and if he shall be under age, then, within one 
year next after he shall attain the age of twenty-«ne years, 
take upon himself, and use in all deeds, letters and other 
writings, whereto, or wherein he shall be a party, or which 
he shall sign, and upon all other occasions, the surxamb of 

only, and take and use no other surname, and also take, 

use and bear the arms of—, and no other arms, or if such 
person shall be a peer then the surname of — , together 
with the title of his peerage and the arms of quartered 

together with the armorial bearings belonging to his peerage. 

And also shall and do within the space of one year next 
after he shall so become entitled, as aforesaid, or next after 
he shall attain the age of twenty-one years, as the case may 
be, apply for, and endeavour to obtain an act of parliament, 
or proper license from the crown, or take such other means 
as may be requisite to enable and authorize him to take. 
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Use and bear the surname of — -^ either alone, or together chap. m. 
with the title of his peerage^ as the case may be, and the — ^^^' "^' — . 

arms of , either alone, or quartered with the armorial 

bearings belonging to his peerage, as the case may be. 

And I do hereby also declare, &c;, that in case any sucluLimitation over 
person shall refuse or neglect to take or use such surname and <>» ^i^^ij"^* ^^ 

*^ i. J I » usingthename, 

arms, in manner aforesaid, and to take such steps or means arms, &c» 
as may be requisite or proper to enable and authorize him so 
to do within the space of one year. Thin from and immedi- 
ately after the expiration of the said space of one year, the li- 
mitations hereinbefore contained of the said manors, &c., to 
him so neglecting or refusing, shall cease, determine, and 
become utterly void. 

And the said manors, &c., shall, in such case, immediately 
thereupon, devolve to the person next in remainder, under 
the limitations hereinbefore contained, in the same manner as 
if such person so neglecting, &c., being tenant for life, was 
dead, or, being tenant in tail-male, was dead without 
issue inheritable to such entail. 

Subject, nevertheless, and without prejudice to any such 
jointure or jointures, portion or portions, and the term 
or terms of years, remedies and securities for the same, - 
respectively, and any such lease or leases, demise or demi- 
ses, as before such cesser or determination of the estate of 
the person so neglecting, &c., shall have been limited, 
settled, appointed or created of and in the said manors, 
&c., hereinbefore devised, or any of them, pursuant to and 
by virtue of any of the powers hereinafter contained. 

And I do hereby declare, &c., that the cesser or deter- 
mination of the estate of any person hereby made ten- 
ant for life, with remainder to his issue male in strict 
settlement, as aforesaid, by force of the proviso last 
hereinbefore contained, shall not operate to exclude pre- 
vent or prejudice any of the contingent remainders herein- 
before limited to his son or sons, or any other person or 
persons. 

But that the remainders limited to the said [^trustees to 
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oBAP. in. .prt^Mfve], and their helro> durliig the Uftthne of audi 

. — ' — taiant for life, shall,- after such ceaaer or determinaticHiy 

take effect and continue for preserving such contingent 
remainders, and giving them effect as they, may arise. 
And dispotttioa And that immediately from and after such cesser and 

diauTrintnnd ^^^^^''^^^^'^ ^^ ^^^^^ precedkig estate fer life. And durini( 
profiu* such suspense and contingency of such then expectant 

remainders, the sliid \tm9tee9 to preaerve]^ th^r heirs and 
assigns, shaU reedve, pay and apply the rents and profits of 
the said manors, &c., which would helong to such tenant for 
life, if such eesaer or determination had not taken place, 
unto the person to whom the same rents and profits would 
he or would have heen payahle under and hy virtue of the 
limitations and provisoes in this my will contained, in 
case such tenant for life were actually dead ; so . that from 
and immediately after such cesser and determination, the 
issue male of such tenant for life, entitled for the time 
heing, under the limitations aforesaid, to the said manors, 
&c., in remainder, immediately expectant on the decease of 
such tenant for life, may he entitled. to the rents and profits 
of the said manors, Sec., for his own- proper use and henefit, 
daring the life of the parent, as if such parent were dead ; 
And, that in case no such issue male, entitled as aforesaid, 
shall he in existence, then during the vacancy or contingency 
of such issue male, the perscfn next entitled for the time 
heing, under the limitations aforesaid, to a vested remuiinder 
in the said manors, &c., expectant on the deceaise of' such 
tenant iiff life, and such failure of issue male of his body, 
shall andmay he entitled to the said rents and profits for his 
own proper use ajid benefit. But without any exclusion of 
or prejudice to the e$tate, interest or right of any such issue 
male, but only from the time of the birth of such issue male 
respectivfily. 

Provided always, and I declare my will to be, that the 
eeeser or determination of the estate of any person, by vir- 
tue of or under any of the provisoes hereinbefore contained, 
4hall not in any vnse prejudice or affect any such jointure 
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x>T jointures, portion or portions, or the term or terms of 
years, remedies and securities for the' same,^ respectively* 
lease or leases, or demise or demises as hefore such cesser 
or determination shall have heen limited, '.settled, appointed 
or created, of and in the^ said manors,\!&c.,'hy this my will 
•devised, or any of them pursuant to, and hy virtue of, the 
powers in this my will respectively contained. 

Provided always, and I do herehy declare, &c., that it Powers for ten- 
shall and may he lawful, to and for the several persons jointure. 
herehy respectively made tenants for life, as and when, and 
hy virtue of the limitations hereinbefore contained, or any 
proviso in this my will, they shall successively and respec- 
tively he in the actual possession, or entitled to the receipt 
of the rents, issues and profits of the said manors &c., 
hereinbefore devised or expressed, and intended so to be, 
either hefore or after their respective marriages with any 
woman or women, with whom they may respectively inter- 
marry, by any deed, &c., or by their respective last wills &c. 
(but subject and without prejudice to the said term of 
1000 years, and the trusts hereinbefore declared of the 
same, or such of them as shall be subsisting), to grant, limit 
and APPOINT UNTO and to the use of or in trust for any 
WOMAN or women, to whom they respectively may be mar- 
ried at the time of my decease, or whom they respectively 
shall or may afterwards marry, for her or their life or 
lives, and for her and their jointure or jointures, and in 
bar, or without being in bar, of her or their dower, any an- 
nual sum or sums of money, yearly rent-charge, or yearly 
rent-charges, not exceeding, in the whole, the sum of 

£ by the year, for any such woman, tax-free, and 

without any deduction, to commence and take effect imme- 
diately after the decease of the person making such grant, 
limitation and appointment, and to be issuing and payable 
out of, and charged and chargeable upon, all or any part 
or parts of the said manors, &c., hereby devised, togethei 
with such POWERS and remedies for recovering the same, 
when in arrear, and for defraying all costs and expenses, 

I 
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vMir, III. oecastoned by the Hon -payment thereof, as to the persom 
"^' "' making sneh grant, limitation and appointment, ehall seem 
meet, and also to grant, demise, limit or appoint, all or 
any of the same manors, &c., to any person or persons, for 
any term or terms of years, to take effect immediately after 
the decease of the person making snch grant, limitation or 
appointment, upon the nsu&l tmsts for better seeuring the 
due payment of the rent-charge so to be granted, limited 
or appointed as aforesaid, so as sach term or terms of 
years, be made determinable (without prejudice to any dis- 
position which may have been made under the trusts to be 
declared thereof, as aforesaid), on the ceasing of the rent- 
charge or rent-charges thereby secured, and the payment of 
all arrears thereof, and of all costs, charges and expenses, 
occasioned by the non-payment thereof. 

limiution of Provideb ALSO, and I do hereby further declare my 
the tool ^j] ^jjj mind to be, that the said manors, &c., hereby dc- 
tnrai. vised, shall not, under or virtue of the power hereinbefore 
contained, be at any one time subject or liable to the pay- 
ment of any annual sum or sums by way of jointure, ex- 
ceeding, in the whole, the sum of £ , of lawful money 

of Great Britain, so that, if, under the power of jointuring, 
hereinbefore contained, the said manors, &c., or any part or 
parts thereof, would, in case this present proviso had not 
been inserted, be charged with a greater annual sum for 

jointure, in the whole, than the said annual sum of £ , 

the payment of the annual sura or sums by reason of the 
charging or granting whereof such excess shall have been 
occasioned, or such part thereof as shall occasion the same, 
shall, during the time of such excess, be suspended. 

Povers taraiw Provioed ALSO, and I do hereby declare my will and 
i»uiiom, jjj-jjjj jij jjg^ jjj^j jj gjj^j ^j jjj^y jjg lawful, to and for the 

several persons hereby respectively made tenants for life, 
when and as by virtue of or under the limitations berein- 
beforc contained, or any proviso in this my will, they shall 
respectively be in the actual possession or entitled to the 
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receipt of the rent, &e., of the said manors^ &C.9 hy any 
deedy kc., or by their respective last wills, Sec., (but subject 
and without prejudice as aforesaid) to grant, demise, li* 
MIT or appoint, all or any part or parts of the said manors, 
&c., with their appurtenances, (except the capital mes- 
suages or mansion houses at &c., and the parks and pleasure- 
grounds thereto respectively adjoining or belonging,) unto 
any person or persons, for any term or number of years, 
without impeachment of waste, to commence from the death 
of the person making such grant, demise, limitation or ap- 
pointment, UPON TRUST, by sale or mortgage of the here- 
ditaments so to be granted, demised, limited or appointed, 
or any part thereof, for all or any part of such term or num- 
ber of years, or by and out of the rents, issues and profits 
thereof, or by all or any of the said ways and means, or by 
any other reasonable ways and means, to raisx and levy 
for the portion or portions of all and every, or any of the 
child or children of the person making such grant, demise, 
&c., by any wife or wives, to whom they respectively shall 
be married at my decease, or whom they respectively shall 
afterwards marry, any sum or sums of money, not exceed- 
ing, in the whole, the sum of £ , the same to be paid 

to sons at the age of twenty-one years, and to daughters at 
the like age or day of marriage, which shall first happen^ 
WITH such maintenance, in the mean time, from the death 
of the person respectively making such grant, &c., not ex- 
ceeding the interest of such portion or portions, at the rate 
of 5 per cent, per annum^ as to such persmi shall seem 
meet, and as shall be expressed in such deed or deeds, at 
will or codicil. 

Provided always, and I do hereby &c., that the here- Limitation of 

ditaments so to be granted, &c., for raising portions, as ^^^j*"*?^/ 1^,. 

aforesaid, shall not, under &c., of the power last berein-be- tions. 

, fore contained, be liable to the payment of any larger sum 

or sums of money, for portions, than the sum of £* in 

the whole, nor to the payment of any further sum or sums of 

money fiur maintenaDco, than shall, in the whole, be equal to 

i2 
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CHAP. III. tiie interest of the said sum of £ , at the rate of 5 

'. — 1— per cent per annum, any thing hereinbefore contidned to 

the contrary thereof, &c. 

Power of leas- Provided always, and I do &c., that it shall and may be 
fofufe, °*"^ lawful, to and for the said several persons hereby respec- 
tively made tenants for life, as and when, by virtue of the 
limitations hereinbefore contained, or any proviso in this my 
will, they shall successively and respectively be in the actual 
possession, or entitled to the receipt of the rents, issues and 
profits of the said manors &c., hereby devised, and as and 
when they shall have attained the age of twenty-one years, 
AND also TO and for the said [trustees to preservel, and 
the survivor, &c., from time to time, and at all times 
during the minority of any such tenant for life, respectively, 
and also during the minority of any child or children, who, 
by virtue of any of the limitations aforesaid, shall be entitled 
to any estate of freehold and inheritance, of and in the said 
manors &c., by any indenture or indentures to be sealed and 
delivered by them, respectively, in the presence of &c., to 
LIMIT or appoint, by way of demise, or lease, all or any part 
or parts of the said manors, (except the said capital mes- 
suage or mansion-house, at , &c.) and other heredi- 
taments with the appurtenances, to any person or persons, 
for any term or number of years absolute, not exceeding 
twenty-one years, &c. 

Power of sale. Provided always, and my will is, that it shall be lawful, 

money to ^ ^^^ ^7 ^^ trustees and the survivors and survivor of them, 

upon the trusU his heirs or assigns, if they or he shall think fit, at any time 

itote^'*^** after , absolutely to sell and dispose of all 

. my said , either together or in parcels, and by 

public sale or private contraet, unto any person or persons 

whomsoever, for the best price or prices, in money, that can 

or may be reasonably obtained for the same, and, in the 

event of any such sale or sales, the money or monies to arise 

therefrom, shall he laid out and invested in the names or 

name of my trustees or trustee for the time ' being, in the 

purchase of parliamentary stocks, or public funds of Oreal 
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BritaiDy or at interest upon real seeurity in England, to be chap. m. 
from time to time altered, varied and transposed, as they _lfUIIl_ 
or he shall think fit. And I do hereby declare my mind 
to be, that my trustees or trustee, in whose names or name 
such last mentioned investments shall be made, their or his 
executors, administrators or assigns, do and shaU stand and 
be possessed of and interested in the same, and the monies 
placed or secured thereon, Upon and for the same trusts, 
intents and purposes, as are hereinbefore expressed with 
respect to the residue of my personal estate, and the monies 
to arise therefrom, and the stocks, funds or securities, in or 
upon which the same shall be laid out or invested as afore- 
said, or such of them, as shall be subsisting, or capable of 
taking effect. 

Provided always, and I do, &c., that it shall and may be Power of ex- 
lawful, to and for the said [trustees to preserve']^ and the ^"*"S** 
survivors, &c., at any time or times after my decease, at the 
request, and by the direction of any person who, for the 
time being, under the limitations hereinbefore contained, 
or any proviso in this my will, shall be in the actual pos- 
session, &c. &c., as tenant for life, or tenant in tail-male, 
by purchase, at law, or in equity, and who shall have attained 
the age of twenty-one years, (such request and direction to 
be testified by some writing under his hand and seal, at- 
tested by two or more credible witnesses,) to conyby in 
EXCHANGE for or in lieu of other manors, lands or heredita- 
ments, to be situate, &c., or in the principality of Wales, all 
or any part of the said hereditaments and premises hereby 
devised or expressed, &c., (except my said capital messuage, 
&c.,) to any person or &c.. Yet so as such purchase or 
purchases, respectively, be made with the consent, in writing, 
of the person who would, under, Sec, of the limitations herein- 
before contained, or any of them, be tenant for life, or ten- 
ant in tail-male in possession, of and in the hereditaments 
so to be purchased, if such persons shall then have attained 
the age of twenty-one years, but if such person shall be 
then under the age of twenty-one years, then, at the discre- 
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tion, and of the proper authority of the said [tru^tee^ to 
preserve] f or the surviyor^ &c. 

And morbovbr, that they, the said [truetees to pre^ 
serve]^ or the survivor &c., do and shall settle and assure, 
or cause to be settled and assured, the manors, &c., to be 
vested in them the said [trustees to preserve'] or the survi- 
vor, &c., in exchange, as hereinbefore is mentioned. And 
also the hereditaments so to be purchased, as aforesaid, 
To such, and the same uses, Upon such, and the same 
trusts, and for such and the same intents and purposes, and 
with, under, and subject to such and the same powers, pro- 
visoes, conditions and agreements, as are in and by this my 
will, limited, expressed, declared and contained of and con- 
cerning the hereditaments and premises hereby demised or 
expressed, and intended so to be, or as near thereto as the 
deaths of parties and intervening accidents will then admit of. 

And further, that imtil the money to be received for 
equality of exchange, as aforesaid, shall be disposed of in the 
manner hereinbefore mentioned^ it shall and may be lawful, 
to and for the said [trustees topreserve]^ and the survivor, 
&c.,by and with such consent as last hereinbefore is mentioned, 
or at their or his discretion, as the case may be, to place 
out such sum or sums of money at interest, either in the 
parliamentary stocks, or public funds, or upon govern- 
ment, or real securities, in the names or name of such trus- 
tees or trustee, for the time being, and to alter, vary, 
transfer and dispose of the said stocks, funds and securities, 
as occasion shall require. And I do hereby further declare, 
that the interest, dividends and annual produce arising from 
such stocks, funds or securities, shall go and be paid 
to such person or persons, and be applied to and for 
such uses, intents and purposes, and in such manner, as the 
rents, &c., of the said manors and hereditaments to be pur- 
chased therewith, would go or be payable or applicable in 
case such purchase or purchases, and settlement as afore- 
said, were then actually made. 



Devise of 
copyholdf 



I give and devise all the copyhold or customary 
messuages, farms, lands, tenements and hereditaments, in 
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England^ Ireland, or elsewhere, of or to which I or any chap. m. 
person or persons. In tmst for me, am, is or are seised or ^^^' "' 



entitled for an estate of inheritance in possession, remain- upon the same 
dcr, reversion or expectancy, or which I have power, by this f,.eg|,o|ji 
my will, to dispose of, in possession, reversion, remainder or 
expectancy, with their and every of their appurtenances,* 
and all my estate, right, title and interest therein respec* 
tively, (But subject to the preceding estates or interests 
therein, respectively, as to such of the same premises as are 
subject to any estate or interest, estates or interests, prece- 
ding the estate or interest I have power to dispose of by 
this my will,) unto the said [trustees to preeerve']^ and 
their heirs. Upon and for such trusts, intents and purposes, 
and with, under and subject to such powers, provisoes and 
declarations, as shall or may as nearly correspond with and 
be similar to the uses, trusts, intents and purposes, powers, 
provisoes and declarations hereinbefore limited, expressed 
and declared of or concerning the freehold hereditaments 
hereinbefore devised, or intended so to be, as the different 
natures and tenures of the same premises, respectively, and 
the rules of law and equity will admit of. 

I give, devise and bequeath all the messuages, farms, Devise of leate- 
iands, tenements and hereditaments, in Ensland, Ireland, or "^^^ "P^^ 

' 7 o J 7 tmsts atter 

elsewhere, of or to which I, or any person or persons. In declared. 

trust for me, and is or are seised or entitled in possesion, 
remainder, reversion or expectancy, for the life or lives 
of any person or persons, under or by virtue of any 
lease or leases, or otherwise howsoever, or which I have 
power, by this my will, to dispose of in possession, remainder, 
reversion or expectancy, for the life or lives of any person or 
persons ; And also all the messuages, farms, lands, tene- 
ments and hereditaments in England, Ireland, or elsewhere, 
of or to which I or any person or persons, In trust for me, 
am, is or are, or, at the time of my decease, may be 
possessed, or entitled, in possession, remainder, reversion or 
expectancy, for any term or terms of years, either absolute or 
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cuir. III. determinable on any life or lives, nnder uty letue or lesseff, 

'. — '. or otherwise howsoever, or which I have power, by this my 

will, to dispose of, in posaessioD, reioainder, reversion or ex- 
pectancy, for any term or terms of years, either absolute or 
determinable on any life or lives, and any estate and inter* 
est therein respectively, which, at the time of my decease, I 
shall hare in any of the sud hereditaments holden under 
any lease or leases for years, unto and to the use of the 
Bud [trtutees to preserve'}, their heirs, executors, adminis- 
srators and assigns, respectively, according to the nature 
and quality of the same premises respectively, nevertheless, 
UPON the trusts, and for the intents, &c., and with, &c., 
hereinafter declared and contained, or referred to, of and 
concerning the same respectively, (that is to say) 

DeclBTition of Upon tkust, in the first place, that they, the said 
ihe Uuiehold C'^*'^^' '" preserve], and the survivor, 8tc., and the heirs, 
Sec. of such surrivor, do and shall, by and out of the rents. 
Sec., thereof, yearly and every year, and at all other times, 
duly pay, satisfy and perform the several rents, reservations, 
covenants and agreements, which are reserved and con- 
tained in any lease or leases, which, at the time of tny de- 
cease, shall be subsisting of or in the same premises re- 
spectively, OT which, in and by any tease or leases thereof, 
to be from time to time renewed and taken, shall be re- 
served and contiuned, on the part of the lessees to be paid 
or performed ; 

And upon this further trust, that they, the s^d [truateee 
io pregerve^jund the survivor, &c., and the heirs, &c. of such 
survivor, do and shall, from time to time, use their or his 
endeavours to renew the subsisting lease or leases for the 
time being, of such of the same premises, as are or shall be 
held under any lease or leases for lives or years, usually 
renewable, when and as often as any of the lives, for which 
the same respectively are or shall be granted or held, 
drop, or the usual course of renewal of such leases re- 
spectively shall require ; anb do and shall raise and pay 
tbe fines and other charges and expenses of such renewal or 
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renewals, by and out of the rent, &c., of the same premises chap. m. 
or by mortgage thereof ; ' 

And I hereby declare, &c., that, subject to the aforesaid 
trusts for renewal, the said [trustees to preserve"], and the 
sundvor, &c., and the heirs &c., respectively, of such sur* 
vivor, shall stand and be possessed of, and interested in, the 
said hereditaments, last hereinbefore devised and be 
queathed, or expressed and intended so to be. 

Upon and for such trusts, intents, &c., and with &c., 
as the different natures and qualities of the estates in the 
same premises, respectively, and the rules of law and equity 
will admit of; 

Yet, so that no part of such of the same hereditaments, 
as are or shall be holden for any term or terms of years 
absolute, or for any term or terms of years determinable upon 
any life or lives, shall vest absolutely in any person or persons 
who shall be tenant in tail-male, by purchase of the said 
fee simple hereditaments hereinbefore devised or expressed, 
&c., under any devise or limitation in this my will, unless 
such person shall attain the age of twenty-one years, or 
shall die under that age leaving issue male living at his 
decease, or born in due time after ; 

And I declare it to be. my particular wish and desire Family 

that my capital messuage or mansion house at , may residence. 

be the principal place of residence of the person, for the 
time being, entitled under the limitations hereinbefore 
contained ; 

I give and bequeath all my pictures, prints, books, Bequest of 

jewels, plate, china, household iroods and furniture, and Pictures, books, 

furniturei &c. 
other chattels and effects, which at my decease shall be in 

or about my capital messuages or mansion-houses, at 



and aforesaid, unto the said {trustees to preserve], 

their executors, administrators and assigns ; 

In trust to permit the same to go along with, and 
to be used and enjoyed, so far as the rules of law and equity 
will permit, by the person who, under or by virtue of the 
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limitadons hereinbefore coatained, or any proviso in this 
my will, shall, for the time being, be in the actual pos- 
session, or' entitled to the receipt of the rents, &c., of my 
said manors, &c., hereby devised ; 

Yet so that the same shall not vest absolutely in any 
person hereby made tenant in tail by purchase of my said 
manors, &c., unless such person shall attain the age of 
twenty-one years, or die under that age, leaving issue male 
of his body living at his decease, or bom in due time 
after; 

Directiont for And I direct that an inventory shall be made of the 
«f an inventory. **^^ pictures, prints, books, jewels, plate, china, household 
goods and furniture, and other chattels and effects, as soon 
as may be after my decease ; and that two copies shall be 
made of the same, and each of them shall be signed 
by the person, for the time being, in possession, under 
the limitations aforesaid, and by the trustees or trustee, for 
the time being, of this my will ; and that the said trustees 
and trustee, for the time being, shall see that the said 
pictures, prints, books, &c., are properly preserved at the 
expense of the usufructuary thereof for the time being. 
The plate and BUT, nevertheless, the fashion and form of the said plate 

jewels to be ^j^^ jewels may, from time to time, be altered, the intrinsic 

re-fashioned, , * -V . ^ 

&c. value thereof bemg kept up ; 



Bequest of re- 
sidue and ap* 
pointment of 
executors. 



Provision for 
appointment 
of new trus- 
lees. 



And I do hereby give and bequeath unto my said son, 
ke.y his executors, administrators and assigns, all the rest 
and RESIDUE of my personal estate whatsoever, &c., not 
hereinbefore specifically disposed of, and which shall remain 
after payment of my debts, legacies, funeral and testamentary 
expenses ; And I do hereby nominate and appoint 
executors of this my will. 

Provided also, and I do hereby declare, &c., that if 
the said trustees hereby appointed, or any of them, or any 
trustee or trustees to be appointed as hereafter is mentioned, 
shall depart this^life &c. &c., then, and so often as it shall 
so happen, it shall be lawful for the surviving or continuing 
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trustees or trustee of the trust-estate, monies and premises. «"ap. ni. 

SEC Ila 

the trustee or trustees whereof shall so depart'this life &c. &c., 



or hecome incapahle to act as aforesaid, or the executors or 
adminstrators of the last surviving or continuing trustee, 
with the consent of the person, who, under the limitations 
hereinhefore contained, shall, for the time heing, he tenant 
for life, or tenant [in tail male by purchase, in possession 
of the said capital messuages, &c., hereinbefore devised, if 
such person shall be of the age of twenty-one years, (such 
consent to be signified by some writing under his hand and 
seal) but if such person shall be under the age &c., or in 
case there shall not be any such person, then, at the proper 
discretion and authority of such surviving or continuing 
trustees or trustee, or of the executors, &c., by any deed 
or instrument, in writing, &c., to appoint one or more 
person or persons, to be a trustee or trustees, in the room 
of the trustee or trustees so dying or desiring to be dis- 
charged or &c. as aforesaid, and that, upon every such 
appointment, the manors and premises which shall be then 
vested in the trustee or trustees so dying &c., as aforesaid, 
either solely or jointly with surviving or continuing trus- 
tees or trustee, shall be conveyed, assigned and transferred, 
so and in such manner that the same may become vested in 
the new trustee or trustees, jointly with the surviving or con- 
tinuing trustees or trustee, or solely as occasion shall require ; 
AND every such new trustee shall have such and the same 
powers and authorities, and discretion, to all intents and 
purposes whatsoever, as if he had been originally nominated 
a trustee in this my will : 

Provided also, and I do hereby declare, that the 
said several trustees hereby nominated, &c., (indemnity of 
trustees and for re'tmburaement) ,• 

it 

I bequeath to , iiis executors, administra- Bequest by 

tors or assigns, the sum of £ , And I hereby *^***"^* 

republish my will and declare this codicil to be a part 
thereof. In witness, S^. 
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OF COPYHOLDS. 



1. Deed of covenants on the purchase of copj/-^ 

hold lands, 

2. Deed of covenants on the mortgage of' copj/- 

hold lands. 



SECTION I. 

Of deed of covenants on the purchase of copyhold lands. 

Reason for Since, in general^ the custom of manors does not 

of TOvenant.* Permit the Covenants for title to be contained in the 
surrender, it is the practice to have a deed to accompany 
the surrender, by which, after reciting- the contract, the 
vendor, in consideration of the price, covenants that he 
or his trustee will su^c^/ider the purchased lands to 
the purchaser, or to a liQistee for him as may be agreed 
on. And by this deed the vendor covenants, that he is 
seised of the premises of and in a good estate of in- 
heritance in possession, according to the custom of the 
manor, — that he hath power to surrender, — for peace- 
able possession, — free from incumbrances, (except the 
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rents and services due to the lord of the manor),— and chap. iv. 

SEC. I. 

for further assurance. .^ , — 

The deed of covenant is sometimes precedent, and 
sometimes subsequent, to the surrender, which is then 
recited in it. 

Where copyhold lands, comprised in one surrender, Copyhold sold 
are purchased in lots, they may be surrendered to**^ °** 
trustees, as to the different lots, upon such trusts as the 
respective purchasers shall appoint, or in trust for them, 
their heirs " sequels in right,"(l) and assigns for ever, 
— the accompanying deed containing a set of cove- 
nants from the vendor v^ith each purchaser, or one set 
of covenants with the trustees. 

Copyhold lands, being always subject to a rent to the 
lord, when they are sold in parcels to different pur- 
chasers, the rent should be apportioned by an agreement 
at the end of the deed of covenants. 

If there be any deeds which relate to the surrendered Covenant for 

. . J 1 . production of 

lands, the person m whose custody they are to remain deeds, 
must covenant for their production. It seems to be 
unnecessary to include office copies of surrenders and 
admittances in such covenants, as other copies (the copy 
and not the original being the evidence by which the 
. lands are held,) may, at any time, be had from the 
steward, and are good evidence, though he were not 
the steward at the time the surrenders were passed. 

In the county of Durham, copyhold lands may be Custom of 
surrendered to trustees upon such trusts as the copy- cSunty of ° 
holder shall by deed appoint. In this case, on a sale, ^^"^^*™- 
it is proper to exercise that power by the deed of cove- 
nants, and to take a surrender also ; but, if the power of 

(I) Whether these wofds are to btuaed or not will depend on the 
custom of the manor. 
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cHAv. L3r. appointment should not be exercised, the surrender, 
' ' ■ - (which hasy in many respects, the operation of a fine) 
would extinguish the power, and vest a good title in the 
purchaser. 
incttmbniDces. If there be mortgagees, legatees, annuitants or other 
incumbrancers, who are paid off out of the purchase- 
money, they ought to join in the surrender, as evidence 
that they have been paid off, and, for the same reason, 
the executor of a mortgagee of copyhold lands, ought 
(m all occasions, when the money is paid off, to join in 
the surrender with the heir. As the legal estate of 
copyhold lands vested in a trustee, or mortgagee, cannot 
be devised, it generally vests in the heir ; but, if there 
be any particular inconvenience, which would result 
from suffering it thus to descend, a mortgagee may 
surrender to trustees, in trust, on payment of mortgage* 
money and interest, to convey to the owner, and such 
trustees may surrender to new ones. 
Copyhoidi Copyholds are within the statute of the 6 Geo. 4, 

within 6 Geo. ^^ 74 j^j therefore, an infant trustee, in whom such 

property is vested, will, on application to a court of 
equity, be ordered to convey. 
Right in copy- A right in copyhold lands may be released, particu- 
released*^ '^^7 *^ equitable one. Thus, if lands he surrendered 
to trustees, in trust to be sdd, and the money to be 
divided among several persons ; after the trustees have 
surrendered, the pers(ms entitled to the money may 
'^ remise, release and for ever quit claim, all their estate 
'' right, title, Slc." to the purchaser or his trustees. 
The equitable I^ lands are Surrendered to trustees, in trust for a 
ToWs lia *^be^" P®^^^' ^^ ^^ trustees surrender the legal estate by the 
released. direction of their cestui que trust, the latter may release 
his right and title to the surrenderee. 
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In some manors the copyholder surrenders in court, obap. ir. 
in others before the steward out of court, in others into . 
the hands of two copyholders of the manor, who pre- 
sent the surrender at the following court. In some 
manors the copyholder may surrender by power of 
attorney, in others the steward can grant a deputation 
to some person to take a surrender in his place. In 
most manors, the surrender, in whatever mode it is 
taken, is presented to, and found by» the homage or 
jury, and an admittance, which is a separate instrument 
which recites that fact, is made out by the steward 
thereupon. 

In the county of Durham the copyholder has an Custom of 
estate of inheritance (not at the wiU of the lord, but) ^^Jl^^ty^^ 
according to the custom of the manor, and the surren*- ^u^* 
der and admittance are contained in the same instru- 
ment ; and, to enable a copyholder to dispose of his 
estate by will, it is necessary that the legal estate 
should be vested, not in himself, but in some other 
person, in trust for him, and he cannot surrender into 
the hands of the lord ^^ to such uses as he shall declare 
** by will" as is the custom in some manors. 

Copyholds are not liable to be extended, are not sub- CopyhoMscu- 
ject to debts of any Kind, and, not being within the S^^'J^ef'"" 
Statute ct Fraud, they pass, by a will, unattested. In 
some manors they cannot be entailed, in others limi- 
tations in tail are allowed, and may be barred by sur- 
render by a recovery in the lord's court, or by the copy- 
holder making a feoffment so as to commit a voluntary 
forfeiture, on which the lord seizes the land and re- 
grants it to him in fee. Such of these modes of barring 
the entail as are authorized by the court, (or if two of 
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them be concurrent, then that which is most ancient) 
should be adopted. 

In deeds of covenant to surrender copyhold land, it 
is usual to insert the same recitals as would have been 
necessary if the premises were freehold. If there be 
any annuity or legacies which continue a charge upon 
and are to be raised out of the purchased premises, 
or any long trusts are necessary, the lands may, by a 
memorandum (or defeazance as it is usually, though 
improperly, called) at the end of the surrender, be de- 
clared '' to be surrendered to, and vested in the trus- 
*^ tees, upon such trusts as are declared by a deed of 
'' equal date," — ^but this is not a good plan, because, if 
the deed should be lost, an insuperable objection to the 
title may arise ; it would, tlierefore, be a better mode, 
where the trusts are long, to declare the most important 
of them in the memorandum, as, for instance, the trust 
for sale, — and refer to the deed for the others, as for 
instance, the application of the money. 

It is not an uncommon practice for copyholders, 
when they mortgage their land, for the purpose of 
keeping the transaction secret, to surrender to the 
mortgagee or to trustees for him [the mortgagee] upon 
the trusts of a deed of equal date, which contains a 
proviso for redemption, and trusts to raise the money 
by mortgage or sale. This practice cannot be recom- 
mended as good either for the mortgs^or or mort- 
gagee, since the loss of the deed may endanger the 
money of the one, or the estate of the other. 






DEED OF COVENANTS, &C. 129 



CfiAP. IT. 
SEC. TI« 



SECTION II. 

Of the deed of covenants on the mortgage of copyholds. 

Copyhold lands may be surrendered by way of mor<>. General plan 
gage, subject to the usual proviso for redemption, which of copyholdsf* 
may be contained in the surrender, or in a memorandum 
or defeazance under it, according to the custom of the 
manor ; but as there cannot be, in the surrender, cove- 
nants for the payment of the money and for title, it ia 
usual to have a deed of covenants accompanying the 
surrender, which may be either precedent or subsequent 
to it, as has been already mentioned. Such deed, after a 
covenant to surrender, if precedent, and a recital of the 
surrender, if subsequent, must contain a covenant for pay- 
ment of the money and the other usual covenants entered 
into by mortgagors for the title. Both on the purchase 
and mortgage of copyhold lands, there is a variation from 
the covenants applicable to freehold lands, for no copy- 
holder can be said to be seised ^^of an estate in fee 
*' simple in possession,*' but only *' of an estate of in- 
^^ heritance, according to the custom of the manor f' and 
if the legal estate be vested in the lord, as is the 
case in pure copyholds, the tenant on the roll cannot 
be said to be seised of an estate at all, but only 
" entitled according to the custom of the manor." 

After the covenant, that he is seised or entitled, as the Covenants 
case may be, follow the usual covenants, that hehas™*j[^^° ' 
power to surrender, for peaceable possession, and free 
from incumbrances; but there is a distinction in this 
last covenant from the corresponding one of freeholds, 

K 
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the words ''jointures, dowers, uses, statutes, recogni- 
" zances, judgments, extents, and actions," being 
omitted in deeds of covenant applicable to such 
copyholds as are not susceptible of limitations to 
uses, and not subject to dower; in many cases, the 
widow has an estate of free-bench by custom, but no 
copyhold lands are liable to be affected by '' statutes, 
'' recognizances, judgments, extents or executions," or, 
in other words, no copyholds are liable to be extended 
under an elegit, or any statute merchant or staple. 

As certain copyholds may be limited to uses, and may 

be subject to dower, those words (as well, indeed, as 

any of the others above enumerated which are not inap- 

' plicable) should be retained. 

Term cannot A term of years cannot be created of copyhold lands^ 

eopyhoMs. * Unless warranted by the custom of the manor ; the 

whole interest, therefore, of the copyholder must, on 

mortgage, be transferred to the mortgagee, or to trustees 

for him, and the money must be secured, either under 

the common proviso for redemption, or by a trust to 

the mortgagee to sell.. In either case, deeds to charge 

further sums lent, must be prepared in the same manner 

as if the property were freehold. 

Where economy is an object, the dejed of covenants 
may be dispensed with, and a bond may be taken for 
the payment of the mortgage-money and interest, in 
which case it should be stated to be the sam^ sum se- 
cured by the surrender. 

In some respects, copyholds are a better security for 

money lent, than freeholds, because the ^rrender being 

entered on the roll, is notice of the mortgage to all 

persons. 

For reasons, already stated, it is improper, on a mort* 
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gj^e of copyhold lands, to surrender them, upon the 
trusts of a deed of equal date, containing the proriso 
for redemption. 



CHAPTER V. 

OF MORTQAGES. 



1. Of mortgage by way ofdevme, and of the transfer 

thereof. 

2. Of mortgages in fee, and of the transfer thereof. 

3. Of mortgages of leasehold for lives and years. 

4. Of the mortgage of West Indian property. 



' SECTION I. 
Of mortgage by way of demise, and of the transfer thereof. 

When a sum of money is borrowed, on the security of Geaaml fom 
an estate of much greater value, such mortgage is veiy y ^ ™<!"B»«" 
often made by demise for a term of years, in which no 
recitals are necessary, except that the money has beea 
agreed to be lent, in consideration of which the mort- 
gagor " grants, bargains, sells and demises the lands, 
" together with, &c., and the reversion, Sec. ;".but the 
words " and all the estate, 8cc." must be omitted ; ha- 
bendum to the mortgagee, his executors, &c. for a certain 
tenn, subject to a proviso, that, on payment of principal 
K 2 
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and interest on a certain day^ the term shall cease and 
- be void. . If the money be actually paid at the time 
limited, or previous to it, the term, of course, becomes 
void ; but to authenticate this fact, a receipt should be 
indorsed on the deed, and the witnesses should not only 
attest the signing, but also the payment of the money, 
and that it was paid on the day. Where the property 
is considerable, however, the term should be surrendered, 
in order that no question may afterwards arise as to the 
cesser of it. 

In one respect, a mortgage by way of demise is better 
than a mortgage in fee, since no inconvenience can arise 
from want of an heir-at-law to the mortgagee, a cir- 
cumstance which, in the latter security, frequently occa- 
sions considerable difficulty and expense to the mortgagor, 
whereas, in the case of a term, if the mortgagee has made 
no will, an administration may be had, and the mortgage- 
money paid to the person who has to re-convey the estate. 
In a demise by way of mortgage, the mortgagor 
covenants for payment of the money, — ^that he has 
power to demise, — for peaceable enjoyment after default 
in payment, — and that free from incumbrances, — and 
for further assurance after default, — with a declaration 
that, until default be made in payment, the mortgagor 
shall hold the premises. 

Where an estate, held by a lease for a long term of 
years, is to be mortgaged, and there appears to be any 
difficulty in deducing the title through all the mesne 
assignments, it is proper to take a demise from the 
mortgagor to a trustee for the mortgagee, for a term 
somewhat less than the unexpired residue of the original 
lease, in the same manner as if the former were seised 
in fee (though the covenant to that effect should be 
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omittecl): this is done the better to enable the moil^gee '«*'■• ■" 

to recover possessioQ of the mortgaged premises, by — - — 

ejectment, should that be necessary ; for as the law 
presumes every person to be seised in fee, the mort- 
gagor's being in possession and the execution of the 
demise are all that are necessary to be proved as against 
him, and all persons claiming under him, whereas, if 
there were an assignment only of the long leaseholds, it 
might be difficult to deduce the title to the mortgagee, 
before a jury. 

In the transfer of mortgages for terms, the original Transfer of 
demise must be recited, and notice taken that the money jemisef* ^ 
is still due, and that the tirst mortgagee having occasion 
for it, the new mortgagee hath agreed to lend the same : 
the former mort^gee must then, in consideration of the 
Baid sum, " bargain, sell, assign, transfer and set over" 
the premises to the new mortgagee, his executors, Sac, 
habendum for the residue of that term, subject to a 
proviso, that, on payment of the principal on a given day, 
with interest, the new mortgagee will surrender the 
term to the mortgagor, his heirs or assigns, or assign it 
to such persons as he or they shall appoint. 

When, on the transfer of a mortgage, a further sum is conversion of 
advanced bv the second mortgagee, it is usual to change ' mortgage by 

■' . ■ /■ T . 'demise to a 

the mort^f^e for a term, mto a mortgage m tee. In such mongage in 

a transaction the parties should be the mortgagor of the firs t a^irance 'b^\" 
part, — the morlgi^ee.of the term of the second part, — and "ewmonei^e. 
theintended mortgagee of the third part. The demise must 
be recited, and the usual recitals inserted, — that the mo- 
ney is d ue, — that payment has been required,— and that the 
new morig^ee has agreed to lend such a sum to enable 
the mortgagor to pay off the former debt, and to supply 
hia present occasioos; in consideration whereof, the 
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CHAP. V. mortgagor must *^ grants bai^ain, sell; 8lo./' and mort- 
■ ' '" ^ — gSLgee for the term may either " bargain and sell, &c./' 
or he may ^^ assign and surrender" to the new mort- 
gagee, his heirs and assigns, all, Sec., habendum unto 
and to the use of the new mortgagee in fee, subject to 
the usual proviso of redemption ; and the mortgagor 
must enter into the same covenants as upon a common 
mortgage in fee, in which the term need not be excepted 
as an incumbrance, but the mortgagee for the term 
must covenant that he has done no act to encumber. 
Where tke If the mortgagor be not a party to the transfer, then 

wJt^Mjtyf *^® lands must be assigned to the new mortgagee, for 
the residue of the term, subject to such right and equity 
of redemption, on payment to him, his executors, &c. of 
the principal and interest, as, by virtue of the demise, 
were subsisting of and concerning the premises ; and the 
principal money and interest must be assigned to the 
new mortgagee, with a covenant that the former mort- 
gagee has done no act to encumber the premises, and 
that he has not before ^ received, released, assigned or 
*^ chained the principal sum and interest/' 

The money is assigned in order that the new mort- 
gagee may stand in the place of the old mortgagee, 
and be entitled to take the same methods for recovering 
it as the latter might have done. 
Convereion of Where, on the advance of a further sum of money 

a mortgage _ 11 /* 

by demise, to a by the mortgs^ee for the term, the mortgage for a term 
Te ©r^e S- ^® *^ ^ converted into a mortgage in fee, the mortgagor 
vance of a and mortgagee must join '' according to their respective 

further sum by ... . ,, . . . 

the first mort- nghts and mterests m conveying to a trustee to the 

g^g^- use of a mortg^ee in fee, subject to the usual proviso 

for redemption. By thus uniting the term and the fee, 

the former will merge in the latter; but if the term is 
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to be kept on foot, the mortgagee may, before he takes c"***- ^- 

the conveyance of the fee, assign the term to a trustee, 

'* in trust for better securing the mortgage money and 
" interest, and, subject thereto, In trust for the mort- 
gagor." By this means, if there be any judgments or 
secret incumbrances made by the mortgagor, subsequent 
to making the demise, and previous to the mortgage 
in fee, the term will protect the inheritance against 
them. 

When two persons lend money on the mortgage of an Money ad- 
estate, the whole may be conveyed to a trustee, as to pereons on a^ 
one moiety. To the use of one mortgagee, his executors, transfer. • 

&c. for a term of years ; and as to the other moiety. 
To the use of the other mortgagee, his executors, 8cc. 
for a different tenn, with two provisoes and sets of 
covenants applicable to each term. Or if an estate is 
already in mortgage for a term, and the money is to be 
advanced by two persons equally on a transfer of the 
security, one moiety of the premises may be assigned to 
one nK)rtgagee, with the usual proviso for redemption 
and covenants, and the other moiety may afterwards 
be assigned to the other mortgagee in the same way. '"' ^ 



SECTION II. 

Of mortgages in fee, and of the transfer thereof. 

Where there is no preceding mortgage, or outstanding General form 
estate, any recital is unnecessary, except that the mort- ?^ ^^wtgage 
gagee has agreed to lend the mort^gor a sum of money, 
on the security of the lands, 8lc. after-mentioned, which 
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CHAP. V. are then conveyed unto and to the use of the mortgagee 

8E0. II. . _ . , . _ _ 

m fee, with a proviso that, on payment of the mortgage 

money and interest, on a certain day, the premises shall 
be re-conveyed to the mortgagor, his heirs and assigns* 
or as he or they shall direct and appoint,*^i¥hich is more 
proper than directing that, on payment of the money, 
the deed shall be void. The mortgagor covenants for 
payment of principal and interest, and also enters into 
covenants for title,' — for further assurance in default of 
payment on the day limited, — and that, until such default, 
the mortgagor shall quietly enjoy. 

If the principal and interest are not paid on that 
day,' the estate, at law, becomes forfeited ; but, in equity, 
the mortgagee is obliged to re-convey to the mortgagor, 
on payment of principal and interest 

Estate of the If a mortgagee recover possession by ejectment, as he 
mo gagee. ^^^ j^ ^j. ^^^ ^j^^ ^^^^^ ^^^ ^^^ fixed in the pro- 
viso for redemption has elapsed, and continue in the 
possession and receipt of the rents for twenty years or 
more, and no account be settled, or any other act done 
in that period to keep the. equity of redemption open, 
the estate, whatever may be its value, is forfeited to the 
mortgagee, and becomes real estate in him. As it may 
be doubtful, in some cases, whether a mortgage so cir- 
cumstanced, is to be considered as real or personal 
estate, and the mortgagee may want to make his will, 
it would be proper to devise it as real estate, with a 
declaration, that if it shall be determined to be personal 
I estate, the money shall go to the devisee in lieu of 

the land (1). 

ft 

(1) This declaration, however, lies open to the objection, that.it might 
be construed to be tantamount to an acknowledgment, that the mortgagor 
has still a right to come in and redeem. 
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A mortgagee may make use of all his remedies simul- chap. v. 

SEC* !!■ 

taneously (that is to say), — he may bring an action at — '- — ] — 

law for the mortgage-money upon the covenants,* — ^an remedies. 
ejectment, to recover possession of the estate, — and may 
file a bill to foreclose the mortgagor, at the same time. 

Where a mortgage in fee is to be transferred, with Transferor a 
the concurrence of the mortgagor, he and the old mort- f^e. ^^^^ ° 
gagee convey to the new mortgagee, with a new prpviso 
for redemption,— a covenant from the old mortgagee 
that he has done no act to encumber, — and the same 
covenants from the mortgagor as upon an original mort- 
gage. But if the mortgagor is not a party to the deed, 
then, as no new proviso for redemption can be inserted 
in it, the lands must be conveyed by the old mortgagee 
to the new mortgagee, habendum ** unto land to the use 
** of him, his heirs and assigns for ever, subject to such 
*' right and equity of redemption, on payment to the 
*' latter, his executors, 8cc. of the principal and interest, 
*' as by virtue of the original mortgage were subsisting 
" concerning the premises," and the old mortgagee 
must assign the money to the new mortgagee, with a 
covenant that he has done no act to encumber the pre- 
mises, and that " he has not received, released, assigned 
** or encumbered the mortgage-money or interest." 

If an estate be Aiortgaged a second time, the first Recital io 
security should be stated, and the second made subject ^^^ ^^^' 
to it, for otherwise, by the 4th and 6th William and 
Mary, c. 16, the mortgagor would forfeit his equity of 
redemption (1). 

All second mortgages should contain a declaration, Declaration 
on the part of the mortgagor, th^it on payment of the g^^^^^^J^ / 

gage. 
("1) This statute, in practice, is very rarely attended to, though it cannot 
be considered to be quite obsolete. 
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CHAP. Y. principal and interest to the first mortgagee, he shall 

-^ — '- — convey to or in trust for the second mortgagee, by way 

of better securing his loan, and the first mortgagee 
should either execute or have notice in writing (of 
which a duplicate must be preserved) of the second 
mortgage, in order that if he should make any further 
advance on the security, he may be postponed to the 
second mortgagee. 
Further ad- If the mortgagee advance an additional sum to the 
^'^^"^^J*^^^'^* mortgagor, then, as he has already an estate in fee 
vested in him, any further conveyance is unnecessary ; 
but a deed is prepared, by which, after reciting the 
security, and taking notice that the money is due, and 
acknowledging the receipt of the further^sum advanced, 
the mortgagor covenants that the mortgaged premises 
shall thenceforth be a security, as well for the sum lent, 
in the first instance, as for the further advance now 
made, and also that he will pay the sum now lent, and 
interest; and there must be, on the part of the mort- 
gagor, a declaration that the premises shall not be re- 
deemed or redeemable, till, both sums, and all interest 
thereon, shall have been fully discharged. 
Mortgages with Where the sum advanced is near the value of the 
when proper!' ^^^^^f ^^ where the security is leasehold for lives, or an 
advowson, &c., or it is expected that the interest may 
not be punctually paid, or that there may be some dif- 
ficulty in getting back the principal, the practice is to 
create a mortgage in fee, with trusts for sale in the 
mortgagee* The trusts being, at any time after default 
and upon giving certain notice, to sell, and thereout to 
pay himself all costs incurred therein, and all arrears of 
principal and interest, and, in the next place, to pay 
over the surplus to the mortgagor, or as he shall direct. 
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there must^ of course^ be the usual covenants by the 
mortgagor^ and the usual indemnifying clauses to trus- 
tees. Where a mortgage has been made in this way, 
and then a further sum is advanced by the mortgagee, 
the deed; on this second transaction, after reciting the 
original security, taking notice that the money is still due, 
and acknowledging the receipt of the further sum, should 
contain a covenant and declaration by the mortgagor thai 
the premises shall stand and be a security, as well for the 
sum last advanced, and interest, as for the former loan 
and interest, and that the mortgagee shall stand seised 
of the premises, ''In trust, out of the rents and profits 
^^ of the estate, to raise such sums of money as will 
^^ pay off, as well the sum last advanced, and interest, as 
^^ the former sum and interest, and, subject thereto, to 
*' the mortgs^or in fee." 

If, on a first mortgage, a term have been assigned to a Declaration in 
trustee for the mortgagee, then, on any further advance, ^a^^^^ to°ai 
the deec^, charging the same, should contain a decla- attendant term 
ration that the trustee shall stand possessed of the term, 
^^ in trust, for better securing to the mortgagee, his exe- 
'' cutors, 8cc. the payment, as well of the sum last ad- 
^' vanced, as of the sum before lent, with interest on 
^' them both, and, subject thereto. In trust for the mort- 
" gagor, and to attend the inheritance." 

Mortgages with trusts for sale cannot, in strict pro- Transfer of a 
priety, be transferred without the concurrence of the with^Su for 
mortgagor,, because it does not seem that a new set of ^*^® ^^' 
trusts for sale can be created without him, and though 
the legal estate would pass, yet the trusts could not be . 
delegated so as to place the transferree in the place of, 
and vest him with the powers of, the original mortgagee, 
without the concurrence of the mortgagor ; and there- 
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e«AF. ▼. foj^e no valid execution of the trusts could.be effected, 
' — ~- unless by the original trustee. In such a case, there- 
fore, if the mortgagor do not join, it seems to be the 
proper course to assign the principal and interest to the 
new mortgagee, and insert a declaration *^ that the 
'' original mortgagee, his heirs, &c., shall stand seised 
^^ in trust, by sale, (or by the ways and means in the 
'^ original mortgage mentioned) to raise the principal and 
'^ interest, and pay the same to the new mortgagee, his 
*' executors, &c., and, subject thereto, for the owner in 
*^ fee." So where the money due on such a security is to 
be transferred to a legatee, in satisfaction of a legacy 
given by the mortgagee, a similar course seems to be 
the most prudent, though it has been laid down by a 
very eminent conveyancer, that, in such a case, after 
assigning the principal and interest, new trusts for sale 
may be created : but qiuere. 
CoveDaDt that In mortgages of this kind, it is not uncommon to 
join m sale ^* insert a covenant by the mortgagor, that he will join in 
under the trust, j^j^y ^\q ^j. mortgage under the trust ; but such a cove- 
nant is quite nugatory, the sale or mortgage being 
valid with or without his concurrence, with his consent 
or against it. 
Order of the When a mortgage with trusts for sale is created, 
trusts m mort- ^j^^j.^ being already prior incumbrances or mort&:a&:es, 

gages with o j r o o ' 

powers of sale, the first trust, after that for paying the costs of sale &c., 
should be to raise and pay off such prior mortgages or 
incumbrances. 

Successive ad- ^^ ^^^ mortgagee, after his first loan, is to advance fur- 

vancesby ther sums from time to time to the mortgagor, the 

mortgage should always contain trusts for sale ; and, in 

such a case, after the tmst to raise and pay the sum 

first lent, with interest, another trust may be introduced 
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to raise aad levy out of the premises " such further sum chap. v. 

SEC II 

" or sums of money, as the mortgagee shall, at any time ^ — '■ — 

" or times thereafter, advance and lend to the mortgagor, 
" or in which he shall become indebted to the mortgagee 
" on any account whatever, with interest for such further 
*' sums, from the time or times of advancing the same, 
" or from the time or times at which the mortgagor 
" shall become indebted to the mortgagee, and, subject 
"thereto, in trust for the mortgagor in fee.*' As the 
covenant for payment of the money cannot be very 
properly extended to sums to be advanced subsequently, 
it should be confined to the original loan ; but, if thought 
necessary, bonds may be taken for the further sums 
advanced. 

It is not unusual, in mortgages, to direct, in the proviso Necessary par- 
for redemption, that, on repayment of the mortgage fer! where th^re 
money and interest, the lands shall be conveyed, not to arespeciallimi- 

, • n t 1 • /» T tations in the 

the mortgagor m fee, but to him for life, remainder to proviso of the 

his wife for life, remainder to his children, in fee or in ^T^^ "°'*" 

tail, or in such other manner as may be agreed upon* 

In such a case, if the mortgage is to be transferred, all 

persons having any interest in the equity of redemption 

ought to join in the transfer, and a proviso must be 

inserted in the new deed, directing the lands to be • 

reconveyed to the sapie uses (detailing them) as are 

mentioned in the original mortgage ; for the persons to 

whom the redemption is thus limited, have vested . 

equitable estates in the lands, which cannot afterwards 

be divested by the act of the mortgagor and mortgagee 

but the concurrence of all parties, who have an interest, 

must be had, to the creation of any new estates different 

from the former. If the equity of redemption be en- 

tailed, subject to the mortgage, a fine or recovery (as 
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CHAP. V. the case may require) must be had to the creation of 

-^^^^-^ — new estates in the equity of redemption. 

Consequence If all the parties interested in the equity of redemp- 

wi.ere^^anThe' ^^^ cannot, from death, absence, infancy or other 

parties cannot causcs, be procured to join in the transfer of the mort- 

be come at. 

gage, then no new proviso can, stnctly speaking, be 
inserted ; but the lands must be conveyed to the new 
mortgagee, subject to such rights and equity of redemp- 
tion as are then subsisting, and the money must be 
assigned to him ; but if the equity of redemption has 
been limited to the father for life, remainder to such uses 
as he shaU appoint, remainder to his children, or such 
other persons as he may appoint in fee or in tail, the father 
may appoint, and the old mortgagee may release to the 
new mortgagee, subject to a proviso, that on payment of 
-the money, the estate shall be conveyed to the father for 
life, remainder to such uses as he shall appoint, remain- 
der to his children or other persons in fee, or in tail, as 
in the first mortgage. And this may be done, because 
the father's power of appointment precedes the limita- 
tions to his children, which are divested by his exercise 
of that power. If no such power has been created by 
the first mortgage, stiU, if the father be a party to the 
• transfer, a new proviso may be inserted in it, declaring 

that the premises shall be reconveyed to the ^ae^ de- 
clared in the first mortgage deed, (in which cases, these 
should be fully stated in the recital of it, and it is 
always so done when the uses are numerous, or to the use 
of the father for life, remainder to his children or other 
persons in fee or in tail, as in the first mortgage-deed.) 
By this mode, the legal estate only changes hands, and 
the children. See, take precisely the same interest in the 
equity of redemption, by the transfer, as they had by the 
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original deed, and therefore, as to them, it is merely the 
substitution of a new trustee to uses. But, in such 
cases, the uses must be exactly the same as are expressed 
in the original mortgage, or such as by death or other- 
wise have indisputably taken place since it was executed, 
otherwise the proviso will be void as to the party whose 
former estate has not been secured under it to the same 
extent as under the first mortgage. If the father joins 
in the transfer, in the way last stated, it is usual for him 
to covenant, that he, or the person or persons entitled 
to the equity of redemption, will pay the mortgage^ 
money and interest; but he must not covenant for the 
title. 

When a new proviso is not inserted, (and, perhaps, when When a new 
it is, in such a case as the one last above supposed) the Lrud, moit- 
mortgaece-money should be assigned to the mortgagee, g^g® ™oney 

o o J o o o ' should be as* 

that he may not only hiave an equitable charge or lien signed to the 
on the land, if the legal estate should not be regularly ™*** s^se«« 
transmitted to him, but also that he may be able to sue 
the original mortgagor upon his covenant for the pay- 
ment of the money. And a power of attorney should 
be given to the transferree, for an action upon such a 
covenant must be brought in the name of the original 
covenantee, or his executors or administrators, for money 
due on covenant is z, chose in action like a bond, and 
not assignable at law. 



SECTION III. 
Of the mortgage of leaseholds for lives and years. 
Where money is advanced on estates held under General provi- 

renewable leases, the estate should be. vested in the gage of lease- 
bold. 
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mortgagee, ^' in trust, out of the rents and profits 
" of the premises, to pay the rents reserved by 
" the original lease, and to perform the covenants 
^^ therein contained on the lessees' or assignees' part, 
" and to renew the lease, and, out of the rents, or by 
" mortgage of the premises, to raise and levy a compe- 
^* tent sum of money for paying the fine, fees and expen- 
" ses of every such renewal, and, subject thereto, the 
*^ mortgagee must be declared to stand seised or possess- 
*^ ed (as the case may be) of the premises during the con- 
" tinuance of the estate term and interest, by the 
^^ present, and all subsequent leases, granted, or to be 
'* granted. In trust, by mortgage or sale, to raise and 
" levy the mortgage-money and interest by a given day, 
'^ and, subject thereto, In trust for the mortgagor." 
On the mortgage of such property, the subsisting lease 
should be recited, and if it has not been granted to the 
mortgagor himself, it must be deduced to, and be shewn 
to be vested in him, and there should be a covenant for 
payment of the mortgage-money and interest, that the 
lease is valid and subsisting, and the other usual 
covenants. 
Provisions for Where leasehold for lives or years is mortgaged under 
ihelewer* ° ^ common proviso, and the mortgagor is unable or 
unwilling to renew the lease, it is necessary for the 
mortgagee to do it, and therefore, in common mortgages 
of this kind, it is usual to insert an agreement to that 
effect, and also that any money advanced for that pur- 
pose by the mortgagee, shall pay interest from the time 
of advancing it, though it is now clearly settled that, 
even without such a stipulation, money advanced by the 
mortgagee for the fines and fees of renewal shall be 
liable to interest, from the time of its being advanced. 
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Care should always be taken that the tease be renewed ''"*i-- 
ill the name of the person who had the former interest, p ,eeauaon! 
or in the name of his representatives, for otherwise the *" '■^^ ""^ 
new lease will be voidable, or perhaps void. 

If the owner renew the lease in his own name, when JUaewsl in 



of the mortgage, the moTtgage-deed, and the new lease, 
and taking notice that the same was taken in the name 
of the mortgagor, subject to the payment of the mort- 
money and interest, to and for hia own use and benefit, 
the mortgagor mast convey or assign to the mortg£^;ee. 
In trust to renew, &c., or subject to a proviso for 
redemption, as the case may be. 

When, on the other hand, a lease for lives or years Reaevaliaihe 
is renewed in the name of the mortgagee, inasmuch as, morigagee. 
without a declaration' of trust, he would appear to be the 
owner of the estate, it is necessary that a deed should 
be executed, by which, after reciting the old lease, the 
raor^i^e, and the new lease, and taking notice that the 
mortgage-money remains due, the lessee must declare, 
that the lease was so " made to, and taken in his name, 
" In trust, in the first place, for securing the mor^age- 
" money and interest, and, subject thereto, In trust for 
" the mortgagor." 

If a sum of money is to be borrowed for a short period, Fo™ of mori- 
on the security of leasehold for lives, the lessee, after tbe te'm ia" 
reciting the lease, may demise " for a term of years, ha- ^\^^^ 
" bendum to the mortgagee for the term, (if the [Mree] 
" hves, or if any of them, shall so long live) subject to 
" the usual proviso for making void the term, with the 
" usual covenants on a demise, and a covenant from the 
" mortgagor, that at the death of any of the trustees, he 
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will procure a renewal of the lease^ by adding a new 
" life, and will make a fresh demise for securing the 
" mortgage-money and interest." This mode of mort- 
gage leaves in the mortgagor the power of surrendering 
and renewing the lease in his own name, without the 
concurrence of the mortgagee. 



SECTION IV. 

On the mortgage of West Indian property, 

ties^n mon^' ^^ lending money on Jamaica security it would be 
gage of West prudent to take a mortgage payable at a short day, and 
perty. an admission of judgment in ejectment for the land, and 

judgment in replevin for the slaves and stock, and then 
give a defeazance not to enforce payment of the princi- 
pal of the mortgage, or to carry the judgments into 
execution, (except lodging writs thereon, from time to 
time, so as to prevent the necessity of reviving by scire 
facias) for such term as shall be agreed on. Provided 
the mortgagor ships hia crops of sugar to the mortgagee, 
and thereout pays all advances subsequent to the mort- 
gage, which will include the annual supplies sent out to 
the estate, the interest of the mortgage-debts, and a cer- 
tain portion of the principal, and the remainder to be 
paid to the order of the mortgagor. 

A list of the slaves and stock should always be 
annexed, and a separate list taken by the mortgagee, 
and a certificate or memorandum at the bottom, signed 
by the mortgagor, expressing that such slaves are upon 
the estate : tlie reason of this is, there is a law of the 
island, empowering mortgagors, or those claiming under 
them, to give evidence of the identity of slaves and 
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stock, in case where they are served on by virtue of ««*'• ^' 

_ _ , _ BBC* IV« 

writs of execution against the mortgagor, and replevied 



in the name of the mortgagee, and such list will pre- 
vent the mortgagor colluding with a judgment creditor, 
as it secures his testimony to the identity of the thing 
mortgaged. 

A mortgage covers the negroes against all junior or sub- Effect of such 
sequent judgments, and the lands against all judgments ** 

whatsoever; but the mortgagee is often put to great trou- 
ble, and where the mortgage is very old it is almost im- 
possible, to prove the identity of the thing mortgaged, 
and in case he fails he loses his pledge. For instance, 
a junior judgment creditor lodges his writ, and levy is 
made on the slaves actually comprised in the prior mort- 
gage, — the mortgagee brings a replevin against the oflS.- 
cer making the levy, — the onus probandi lays on the 
mortgagee, and in case he cannot shew that the slaves 
levied on were in the possession of the mortgagor at the 
time of the execution of the mortgage, and included in 
that pledge, he will be nonsuited, and the slaves will be 
sold, and the money applied to the prior judgment in 
the office. 



The following forms will exhibit the peculiar provi- 
sions of a mortgage-deed, and will, at the same time, ' 
elucidate the preceding observations.— 

Provided always, and it is hereby agreed, &c., and their Proviso and 
true intention is, that, if the said [^MortgagorJiy his heirs, <^ov®°***^ »n 
executors, administrators or assigns, shall and do well and a term, 
truly pay, or cause, &c., to the said [mortgageeJiy his execu- 
tors, administrators or assigns, the sum of £ , of lawful 

money current in England, with interest for the same at 
the rate of £5 for £100, for a year, on or at the following 

L 2 
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CHAP. V. Jays or times^ (that is to say) half-a-year*s interest for the 
' sum of £ , at the rate aforesaid^ on the day 



of now next ensuing, which will he in the year 

18 , and the said principal sum of £ , and another 

half-year's interest at the rate aforesaid, on the 
day of then next following (heing such and the 

same days or times as are appointed for that purpose in the 
condition of the hond, of even date herewith) without any 
deduction or abatement whatsoever, then, and from thence-* 
forth, these presents, and the said tenii hereby created, 
shall cease and determine, and be utterly void. 

And the said [mortgagor] doth hereby for himself, his 
heirs, executors and administrators, grant, covenant, promise 
and agree, to and with the said [mortgagee], his executors, 
administrators and assigns, in manner following, (that is to 
say,) that he, the said [mortgagor'], his heirs, executors, 
administrators and assigns, shall and will, well and 
truly pay, or cause, &c., unto the said [mortgagee], his 
executors, administrators or assigns, the aforesaid sum 

of £ , and interest, in the parts or shares, and 

on or at the days or times in the aforesaid proviso and agree- 
ment mentioned for payment thereof, without any deduction or 
abatement whatsoever, according to the true intent of these 
presents . 

Proviso and Provided always, and it is hereby agreed, &c., that if 

covenant to ^-^^ ^^^j^ [mortffafforl. his heirs, executors, administrators 
pay in a mort- u o o j ? ^ 

gage in fee. or assigns, shall and do, well and truly, or cause to be paid, 
to the said [mortgagee], his executors, administrators or 

assigns, the sum of £ of lawful money, 8z;c., with interest 

for the same at the rate of £5 for £100, for a year, on or 
at the following days or times, (that is to say) half-a-year's 

interest for the said sum of £ , at the rate aforesaid, on 

the day of , now next ensuing, and which 

will be in the year 18 , and the a^id principal sum of 

£ , and another half-year's interest, at the rate afore-» 

said, on the day of , then next follow- 

ing, (being such and the same days or times as are appointed 
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for that purpose in the condition of the said bond, of even chap. v. 



8SC. XV. 



date herewith without any deduction or abatement whatso- 
ever, then, or at any time thereafter, the said [mortgagee]y 
his heirs or assigns, shall and will, upon the request, and at 
the costs and charges of the said [mortgagor^f his heirs, 
executors, administrators or assigns, re-convey to the said 
[morigagor]y his heirs or assigns, the and other 

hereditaments hereinbefore released, or otherwise dispose 
thereof, as he or they shall order and direct, free from all 
intermediate incumbrances to be made, done, committed or 
suffered by the said [mortgageeliy his heirs, executors, admi- 
nistrators or assigns : 

And the said [mortgagorli doth hereby for himself, his 
heirs, executors and administrators, covenant and agree 
with the said [mortgagee^y his executors, administrators 
and assigns, that he, the said [mor^^a^or], his heirs, execu- 
tors or administrators, shall and will well and truly pay, or 
cause, &c., unto the said [mor^^a^ee], his executors, admin- 
isti'ators or assigns, the aforesaid sum of £ ■, and inter- 
est in the parts or shares, and on or at the days or times in 
the aforesaid proviso and agreement hereinbefore mentioned 
for payment thereof, without any abatement or deduction 
whatsoever, save as aforesaid, according to the true intent of 
these presents : 

Provided always, and it is hereby &c., that if the said Proviso for 

[^mortgagor], his executors, administrators or assigns, shall ™®"'P^<"* *^ 

and do, well and truly pay, or cause to be paid, to the said given oumber 

[mortffaffee]. his executors, administrators or assiirns, the ofyears,--with 

?#?/., /.t o .1 1 provision in 

sum of L , of lawtul money &c., on the day case of default, 

of , which will be in the year 18 , with inter- ©^ the regular 

est for the same, at the rate of 6 per cent, per annum^ by ^^^51. 

equal half-yearly payments, on the day of 

, and the day of , in each and every 

year, (being such and the same days and times, &c., in the 

condition of the aforesaid bond of equal date herewith) 

until payment of the said principal sum, the first half-yearly 

payment of such interest to be made on the day of 
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8EC. IV. 9 which will he in the year 18 , without any 

deduction or ahatement whatsoever, then, and from thence- 
forth, the said term of years herehy created, shall 
cease, determine, and he utterly void, hut without prejudice 
to any other part of these presents, or of the limitations 
herein contained. 

Provided also, and it is herehy &c., that if at any time 

or times, while the said principal sum of £ , shall 

remain and continue upon the present security, the interest 
thereof, or any part thereof, shall he in arrear, and unpaid 
for the space of [forty'] days or more, next after the half- 
yearly days or times hereinbefore appointed for payment 
thereof, and in any such case, and immediately thereupon, 

the said principal sum of £ , and interest, shall no 

longer he payahle at the several times hereinhefore for that 
purpose appointed, hut thej same principal sum, and the 
interest then due for the same, shall forthwith become and 
be payable to, and recoverable by, the said [mortgagee^y 
his executors, administrators or assigns, as a personal debt, 
any thing herein contained to the contrary notwithstanding : 

Provided also, and it is hereby further, &c., that if 
at any time or [times,! whilst the said principal sum of 

£ , shall remain and continue upon the present security, 

the interest thereof, or any part thereof, shall be in arrear 
and unpaid for [forty'] days and upwards, next after any of 
the half-yearly days or times whereon the same shall from 
time to time become due and payable, and the interest, 
being so in arrear, the said [mortgagee]^ his executors, 
administrators^or assigns, shall, neverthelesis, receive and take 
such arrears of interest, and if it shall so happen that the 

interest of the said sum of £ , or any part thereof, shall 

at any subsequent time or times be in arrear and unpaid for 
the space of [forty] days next] after any of the said half- 
yearly days or times* whereon such interest shall from time 
to time become due and payable thereon, and in such 
case the said [mortgagee], bis executors, administrators or 
assigns, shall not, by reason of his having, at any time 
or times preceding, accepted or taken such arrears of 
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interest as aforesaid, be precluded or prevented from chap. ▼. 
demanding, recovering or receiving of and from the said ' ■ ' 

[mortgagor], bis heirs, executors, administrators or assigns, 

the said principal sum of £ , in consequence of any 

subsequent non-payment of the interest thereof, or any part 
thereof, for forty days next after any such half-yearly days 
or times as aforesaid, any thing hereinbefore contained, or 
any conclusion of law, to the contrary, notwithstanding : 

Provided always, and it is hereby &c., that if the said Proviso for 
[mortgdgor^^ his heirs, executors, administrators or assigns, ™e™ption oa 
shall and do, on or before the day of , which stock. 

will be in the year 18 , well and truly transfer, or cause 

to be transferred, the sum of £ , per cent an- 
nuities, to or in the name or names of the said [mortgagee], 
his executors, administrators or assigns, and also shall and 
do, in the mean time, well and truly pay or cause to be paid 
to him or them, such and the same sum or sums as the divi- 
dends of the said sum of £ , per cent 

annuities, would have amounted to, if the same had not 
been sold out on or at such and the same days or times as 
the same dividends would in that case have been payable, 
(being such and the same days or times as are appointed for 
that purpose in th.e condition of the aforesaid bond of equal 
date herewith) without any deduction or abatement there- 
out for taxes or otherwise, then, &c. 

Provided always, and it is hereby &c., hereto, and, Proviso in a 
especially, by the said [mortgagor'], that, notwithstanding ^nder a tnist- 
the said recited bond of equal date herewith, executed and ^erm, with 
given by the said [m^tgagor], to the said [mortgagee], for ^^^^ ^^ ten^t 

better securing the payment of the said sum of £ for life that 

hereby further secured, and the interest thereof, as aforesaid, be^hTprimaiv 
and also the covenant of him, the said [mortgagor], herein- security. 
before contained for that purpose, and for the title to and 
further assurance of the premises hereby or any 

other matter or thing herein on his part contained, yet, as 
between the said [mortgagor], his heirs, executors and ad- 
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CHAP. V. miiiistrators on the one hand, and the and 
— * other hereby assigned, and the person or per- 



sons (except him, the said ), who shall, for 

the time being, be entitled thereto, under the limitations 
of the said indenture of the said day of 

on the other hand, the same and other 

shall be the primary security and ultimate 
fund for payment of the said sum of £ , and the in- 
terest thereof, and the aforesaid bond and covenant of the 
said [^mortgagor'] shall be only collateral and auxiliary 
securities for payment of the same, and for the further 
assurance of the and other hereditaments 
herein comprised by way of mortgage ; But this present 
proviso and declaration is to be without prejudice to the 
right of the said , his executors, adminis- 
trators and assigns, to resort to whichever of his or their 

securities for payment of the said sum of £ , and the 

interest thereof, or any part or parts thereof, and in what- 
ever manner he or they shall think fit, as fully and abso- 
lutely, to all intents and purposes, as if this proviso and 
declaration were not herein inserted ; 

Tnisutosell Upon TRUST, that in case the said [morigagor]^ his 

by way of lieirs, executors, administrators or assigns, shall and do, well 
mortgage for ' ' i^r t 

securing a spe- and truly pay, or cause to be paid, to the said [mortgageejy 

cific sum and ^jg executors, administrators or assigns, the sum of £ , 

of lawful money current in England, with interest for the 
same at the rate of 5 per cent, per annumy on or at the 
following days or times, (that is to say,) half-a-year's interest 

for the said sum &c., and the said principal sum of £ , 

and another half-year's interest &c., (being such and the 
same days or times as are &c.,) without any deduction &c.. 
Then, and in such case, and while such interest as afore- 
said shall be duly paid ; 

Trusts to per- Intrust to permit and suffer the said [^mortgagor'], his 

mit mortgagor ^^j^.^ ^^^ assigns, to retain the possession, and receive and 

to retain pos- ^ , ■% ,> ^ ■» 

session. take the rents, issues and profits of .the and 
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other hereditaments hereby released or intended &c.y until 
the said principal money of £ , shall become payable 

as aforesaid, and in case the same principal sum and all 
interest for the same shall be duly paid and discharged at 
the times and in manner aforesaid. 

Upon trust thereupon, or at any time thereafter, at the 
request, costs and charges of the said [nuin'gagor^y his 
heirs or assigns, to re-convey to him or them, or as he or 
they shall &c», the and other hereditaments hereby 

released or intended so to be as aforesaid, and every part 
thereof, freed and discharged from all charges and incum- 
brances to be made, done or committed by the said [mort' 
gagee], his heirs or assigns in the mean time ; But in case 
the said [^mortgagor'], his heirs, executors, administrators 
or assigns, shall make default for the space of [twoj 
calendar months or more in payment of the said sum of 
£ , or of the interest thereof, or any part thereof re- 
spectively, at the times and in manner aforesaid. Then 

Upon trusty or to the intent, that the said [mortgagee^i Trusts in de- 
his heirs and assigns, shall and may enter into the posses- ment^to *^" t 
sion or receipt of the rents and profits of the and mortgagee to 

other hereditaments hereby released, and shall and may at®^*®'*°^*®'^* 
any time or times thereafter, at his or their discretion, abso- 
lutely sell and dispose of the said and other 
hereditaments, or any part or parts thereof, either by public 
sale or private contract, or by both of such means, in such 
lots, parcels and manner, as he or they shall think fit, with- 
out the consent dr concurrence of the said [mortgagor']^ 
his heirs, executors, administrators or assigns, unto any 
person or persons whomsoever, for the best price or 
prices that can or may be be reasonably- obtained for 
the same, and shall, and may, for that purpose, enter into, 

make and execute all necessary contracts with, and con- y 

veyances to the purchaser or purchasers thereof as he, she 
or they shall direct, with power to resell, in like manner, 
any of the same hereditaments, which may be contracted 
to be sold, but which contract shall not afterwards be com- 
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pleted, and to deal with respect to such first contracts, and 

the deposits and damages thereon, as he or they shall think 

fit.(l) 

Declaration -^^ ^* ^® hereby agreed and declared between and by 

that mortga- the parties hereto, that all and every the sales, conveyances, 

*h*ll be * I'd *°^ assurances, acts, deeds, matters and things, which shall 

and his receipt be made, done, or executed by the said [^mortgagee'], his 

good dis- heirs or assigns, of and concerning the premises hereby 

authorized to be sold as aforesaid, shall be as valid and 

effectual in law, though the said [mortgagor], his heirs or 

assigns, shall not execute or assent to the same, as such 

(1} Mortgages with powers of sale iti the mortgagee, are now so firmly 
established and found to operate so conveniently in practice, that any 
remarks on either point would be entirely useless. The following 
observations however, which according to a M.S. note of Roberts v. Bozon, 
(Ch. Feb. 1825,) given in Mr. Coventry's Mortgage Precedents, will shew 
they were admitted, with some reluctance, by Lord Eldon. — " Here the mort- 
" gagee is himself made the trustee, it would have been prudent for him 
" not to have taken upon himself that character. But it is too much to 
" say that if the one party has so much confidence in the other as to accede to 
such an arrangement, this court is for that reason to impeach the transac- 
turn. It is next provided (continued his Lordship, ) that if the mort- 
" gagor shall make default in paying the sums stated at the appointed 
" time, the mortgagee may make sale, and absolutely dispose of the 
<• premises conveyed to him. This is an extremely strong clause, but 
« perhaps it is one of the many new improvements in conveyancing, which 
" make conveyancing so different from what it was when I had any 
" practice in that part of law." [Here his Lordship enquired of Mr. 
Sugden how the practice was in that respect, Mr. Sugden admitted that 
the clause was usually inserted in deeds like the present.] Lord Chan- 
cellor : — " How can it be right that such a clause should be introduced 
" into a deed under whieh the party is a trustee for himself? Then 
" there is a clause, that it shall not be necessary for the purchaser to 
** enquire whether the sale was proper, &c. Here too it must be re- 
collected, that is a clause to be acted upon not by a middle person, who 
<* is to do his duty between the eestuis que ti'vst, but tke mortgagee is 
" himself made trustee to do all those acts. Upon the whole, I must say, 
** that this deed seems to me of a very extraordinary kind, and that there 
*' are clauses in it upon which it would be very difficult to induce a Court 
" of Equity to act." * 
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conveyances or assurances, acts, &c., would have been if the chap. v. 

said \mortgagor']y his heirs or assigns, had duly executed —ilflil: 

or assented to the same, and that the receipt or receipts in 
writing of the said [mortgagee^, his heirs or assigns, shall 
be a sufficient and effectual discharge, or sufficient and 
effectual discharges, to any purchaser or purchasers of all or 
any part of the same hereditaments and premises, for his, her 
or their purchase-money or monies, or so much thereof as 
shall be thereby acknowledged to be received, and that the 
same purchaser or purchasers, his, her or their heirs, execu- 
tors, administrators or assigns, shall not afterwards be answer- 
ble or accountable for the loss, misapplication or non-applica- Purchaser to 
tion, or be in any wise obliged, or concerned, to see to the a^^i^ajou of 
application of, or to the necessity for raising the money in such the purchase 
receipt or receipts acknowledged to be raised, or any part °^^°®y' 
thereof, nor to the fact of the said mortgage-debt and in- 
terest, or any part thereof, being unpaid for [/tro] calendar 
months, or more, after the aforsaid times of payment thereof; 

And it is hereby agreed and declared, that the said Declaration of 
[mortgagee]y his heirs, executors, administrators and ^j^^ q^^^.^ qJ 
assigns, shall stand and be possessed of and interested in the sale. 
the monies to arise from the sale or sales to be made, of 
all or any of the and other hereditaments 

hereby authorized to be sold as aforesaid, and the rents 
and profits thereof, a^ter having entered into the possession 
or receipt of such rents and profits, until the said premises 
shall be sold, upon and for the -trusts, intents and purposes 
following, (that is to say). 

In trust, in the first place, to pay and satisfy, and First to pay 
retain to himself, or themselves, thereout, all costs and, 
expenses attending such sale or sales, or otherwise, to be 
incurred in the execution of the trusts hereby declared ; 
And, in the second place, to retain or pay, and satisfy there- Second to pay 
out, to him the said [mortgagee^y his executors, adminis- ^^^' 

trators or assigns, the said sum of £ , and interest, and 

arrears of interest thereof, or so much, or such parts of the 
said principal and interest-monies, or any of them, as shall 
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cHAF. V. i)e then due and unpaid, together with all costs and ex- 
sKc. IV. penseii (if any) attending any non-payment thereof re- 



spectively, and after all the aforesaid principal and interest 

inonies, costs and expenses, shall he wholly paid and satis- 
Third to pay fied. Then in trust to pay over the residue or surplus of the 
residue. ^^ trust-monies, to arise hy the means aforesaid, unto the 

said [martgagor]y his executors, administrators or assigns, 

for his and their own henefit. 
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CHAPTER VI. 



OF LEASES. 



Persons seised of an estate in fee-simple^ or of an Who can grant 
estate per autre vie (as lessees for lives under bishops, * ^^^' 
&c.) being of full age and sound understanding, may 
grant leases for any term less than the interest they 
have in their respective lands ; and the lease may com- 
mence from a day that is past, or from a day to come, 
differing, in this respect, from a freehold, for though a 
term of years may be created to commence at a future 
day„ a freehold cannot 

The parties must be described in the same manner as The parties. 
in other legal instruments (that is) by their christian 
and surnames, rank, profession or business, an^ place of 
residence. 

A lease, as well as any other deed, must haye a good of the consi- 
and sufficient consideration expressed w implied, other- ®'**^^°' 
wise it will be invalid, and will enure only to the use of 
the lessor. A rent reserved is a sufficient considera- 
tion ; but it is proper to express that the lease is granted 
as well in consideration of the covenants as of the rents, 
because, in some cases, what is covenanted to be done 
by the lessee, is of greater value than the rent ; — for in- 
stance, covenants to repair or rebuild houses, to enclose 
and cultivate lands, and to drain them, 8cc. 

The operative words in a lease are " demise and to Operative 
" farm let." ^°^^*- 



OF LEASKS. 

Where there is contiguous or intermixed property of 
the lessee, the parcels should be carefully described in 
the following, or some such terms (tlial. is to sny), " All 
" that messuage or dwelling house, situate ia the town- 
" ship of S, ia the said county, with the bams, byers, 
"stables and other out-houses, and the orchard and 
" garden to the same belonging, and now in the occu- 
" pation of A. B, as tenant or farmer thereof, to or 
" under the said [lessor], and all those several closes or 
" parcels of ground, situate in the township of S, 
" aforesaid, to the said messuage or dwelling-house 
" belonging, or therewith occupied, commonly called or 
" known by the several names, and containing, by esti- 
" mation, the respective quantities hereinafter men- 
" tioned (that is to say), — Eastfield, containing, &c. All 
" which said closes or parcels of land are now also in 
" the occupation of the said A. B, Together with all 
" ways, rights and appurtenances whatsoever to the 
" said demised premises belonging." Where a de- 
tached farm is to be leased, it may be sufficient to 
describe it thus : — " All that messuage or dwelling- 
house and farm, and the closes or parcels of ground 
to the same belonging, or therewith occupied, situate 
in the township of S, in the said county, containing, 
'by estimation, acres, Sec, aad now in the 

occupation of the said . together with all 

buildings, ways, rights and appurtenances to the same 
premises belonging." The words " be the same more 
or less," should always be added to the specification 
of the quantity, for a lessee would be entitled to recover 
damages if he paid rent at so much per acre, and it 
should turn out, at any subsequent period, that the 
number was overstated.. 
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If any plantations^ grounds or ways, are to be reserved chap. vi. 
to the lessor, they should be excepted immediately after — ^^^^ — 
the general words " together with, &c." at the end of piantotions,&c. 
the parcels ; but care must be taken that any particular 
field or building, intended to be wholly excepted, be 
not expressly granted ; for if any thing wholly granted 
be afterwards wholly excepted, the exception is void. — 
As, if a man grant his house and shop (excepting the 
shop), the exception is void, the shop having been 
expressly granted ; but if a man grant his house (ex- 
cepting the shop), the exception is good, for the shop, 
in that case, passed as part of the house, and an excep- 
tion out of the generality of the grant is good. The Rjgijt ^f hu^t. 
rights of hunting and shooting are sometimes reserved *°&' 
immediately after the parcels, but it seems more proper 
to secure them by a covenant from the lessee, that the 
lessor shall be permitted to enter upon the premises for 
these purposes. If there were no exception or covenant 
to this effect, the lessee might bring an action against 
his landlord, if he entered in order to sport ; but a jury 
would give nominal damages only, in case no injury 
was done to the crops ; such nominal damages, how- 
ever, would carry costs. A right of way may also be Right of way. 
reserved to the lessor, by the tenant's covenant, in the 
latter part of the lease, which seems to be the better 
way ; but if the lessor wishes to reserve to himself the 
soil and property of the way, that he may repair it 
himself, the land, and not the right of way only, should 
be excepted out of the demise. In such a case, the 
exception may be in these words, — '* except, and always 
*' reserved out of these presents, and the demise hereby 
" made, so much and such part of the said close and 
'* field, called , as is now used as a road from 
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cBAP. vr. << to , and the soil and ground of 

'^ the said road, with full and free liberty, from time to 
^' time« and at all times, to do every necessary act for 
*^ repairing and preserving the said road in good order 
** and repair." 

If a road have not been already formed, then except 
the part through which the road is intended to lead, 
in some such words as these,-—*' except and always 
** reserved out of these presents, 8cc. all that piece of 
^* ground, situate at or near the middle of the field, 
*' called , which is now marked out and 

*' distinguished from the residue by stakes, which said 
** excepted ground extends the whole length of the said 
'* field, from east to west, and contains, in breadth, 
** twenty feet at the east end thereof for the length of 
two hundred feet, and twenty-five feet in breadth for 
the residue thereof," — adapting the description, of 
course, in every instance, to the circumstances of the 
case. It will be proper to make holes where the stakes 
are placed, when the ground for the road is set out, 
and to cause the workmen and agents to pay particular 
attention to these boundaries, in order, if they should be 
destroyed or effaced by the tenant, that there may be 
evidence to ascertain the excepted quantity. If no 
boundary stakes or stones be placed, the exception may 
be in these terms, — " except and always reserved, 8cc. 
twenty feet at the middle part, or as near the middle 
part as may be, of the said close called , 

" for the whole length thereof, from east to west, for 
** the purpose of forming a carriage road, to lead from 
" the mansion-house of the lessor, with such right of 
** passage to and for the said , as well on foot 

" and on horseback, as with carts, carriages and horses, 
** in, to, through, over and along every part of the same 
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*^ field, as shall be necessary or convenient for making chap. vi. 
*' and perfecting the said road." '-^ — 

The reddendum, in all cases where the lessor has an The redden- 
estate in fee-simple, must be to him, ** his heirs and 
*^ assigns/' because the rent is incident to, and passes 
with the reversion, which, if not aliened in his life- 
time, must pass to his heir or devisee. If the lessor 
have an estate per avire vie, the rent may be re- 
served to him, ** his heirs and assigns,'' such an estate 
being devisable and descendible, like a fee-simple; 
but where the lessor has only an estate for years, 
the reservation must be t6 him, his executors, ad- 
ministrators and assigns, because he himself has only a 
chattel interest in the thing demised, and nothing that 
the heir can have any concern with. Where, however, 
there is any doubt as to whom the reversion belongs, 
the best way is to let the reservation be general, as the 
law, in such a case, will provide for the rent being paid 
to the proper person. 

The habendum should be to the lessee, ** his executors The haben- 
and administrators" only, and not to his " assigns," in ^™* 
order to prevent any doubt arising, whether it was in- 
tended that he should have a power of assigning the lease. 

The habendum should have a different commencement Commence- 
as to different portions of the land (that is),— as to the "r°*afd^*- 
arable land on the [firsf] day of [February]^ that the rent times as 
entering tenant may plough the tillage land as soon as parts of the 
the season permits, — as to the ground that has been ^"*™* 
depastured with cattle the preceding summer, on the 
[fifth'] day of [April], — and as to the ground which has 
been in hay the preceding summer^ and also as to the 
houses and buildings, and the rest of the demised pre- . 

mises, on the [twelfth] day of [May], 

u 
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In tome leases, the term, in the whole, is made to com- 
mence, and, consequently, must expire, on the [ttoelfth} 
of May, and the lessee coTenants that he will pennit 
Uie succeeding tenant to enter upon the different quan- 
tities of the land at the above-mentioned periods re- 
spectively ; but it seems better to have a separate com- 
mencement of the term for each species of land, be- 
cause an ejectment may^ in that case, be brought for 
not giving up the arable land on the day specified for 
that purpose. 

In counties, where the assizeii are held twice a year, 
it would be proper to make the commencement of the 
lease, as to the arable land, on the first, or, at all events, 
about the middle of January, and then (Hilary term 
being an issuable one) a declaration in ejecttnent 
may be served upon the tenant, which must be done 
before the essoign day of the term, (the 20th January) ; 
iuid> if he should resist, a verdict may be obtained 
against him at the next assizes, which could not be 
done if there were only one commencement. 

It is not usual to insert powers of distress, save where 
lands and tithes are demised in the same lease, under 
separate rents, in which case it is ptop^r to give a 
power of distress upon the land for die tithe-tent, as it 
cannot, from the nature of the property, be destrained 
for upon the subject in respect of which the rent is 
reserved ; but if one rent be reserved for both land and 
tithes, then, as it issues out of the whole and every patt 
of the thing demised, it may be destrained for upon the ' 
land. 
Days for pay- All the rents are usually reserved half-yearly^ from 
the commencement of the lease, or the Usual tim^ 
of a tenant's entering ^ in some cases, at Michaelmas 
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and Lady-day, in others at Martinmas and May-day ; but cbif. vi. 

it would be a beneficial regulation for the landlord to '—^ — 

make the first half-yearly rent payable on the first of July, 
and the second, on the first of September, in which 
case, tJie crops being on the premises, might be dis- 
trained for a whole ye^a rent, whereas, if the first half 
year's rent be payable at Michaelmas or Martinmas, and 
the second, at Lady-day or May-day, a knavish tenant 
might defeat his landlord of the second half-year's rent, 
by s^ing ofi" his stock and crop within the latter 
period. In the Tforth-riding of the county of York, and 
in the counties of Durham and TTorthumberland, where 
Uie tenant has an away-going crop, and, perhaps, of 
spring com also, there is little danger of loss, if he 
haf^n to have sown his wheat-crop befme he runs 
away, and if he hare not, the in-coming tenant will 
have the land in fallow, and perhaps the spring land 
^80, which are of some value, and, consequently, in 
sc«ne measure an indemnity to the landlord. 

The rent may be reserved half-yewly, monthly, or 
weekly, or even at nnetjual periods and in uneven sums. 

It is usual to reserve an additional rent of £5 per Reiemiion i 
acre (but it ought to be much more if the land be va- f^j i".^* ^^ 
luable) for any grass land ploughed out by the tenant P™!*'- 
without the landlord's consent, and it was determined, 
many years ago, in the case of Ralph v. Patereon, in 
the House of Lords, that the sums so reserved are rents, 
not penalties, and may be recovered by distress, along 
vrith the reserved rent, and the tenant can have no 
relief, but it is nevertheless proper to give an express 
power of distress. 

Rents reserved as penalties fijr not scouring hedges, When such n 
laying Israds down to grass See, are better omitted, as proper. 
m2 
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they are in general disproportionate to the damage, and 
if any attempt be made to recover them by action, the 
tenant may file a bill in equity for relief;^ so that there 
may be an action at law, and a suit in chancery de- 
pending at the same time, where the former only 
would be necessary, in case damages for these matters 
were secured by the tenant's covenants. 
. . .1^ ^^ tenant do not pay his rent at the appointed 
cQtiy. day, it is, at law, a forfeiture of his lease, and the land- 

lord may bring an ejectment to turn him out of pos- 
session ; but a court of equity will interpose, on the 
tenant paying the rent and all costs, and revive the 
lease, as it would be contrary to all justice, that the 
landlord should be permitted to take advantage of a 
slip in payment of the rent. But it is otherwise, if the 
tenant assigfi his interest, or underlease it ; for it may 
be a great injury to the landlord to have a person intro- 
duced upon his estate, to whom he is a total stranger, 
who may be a bad manager and in insolvent circum- 
stances. If, therefore, the lessee assign, or underlet, 
without consent, the landlord may bring an ejectment, 
and will recover, equity refusing to interfere in Uiis 
case. The landlord, however, has, in most cases bis 
option, either to enforce the forfeiture or waive it, ^s the 
lease, in general, does not express that a forfeiture shall 
at all events accrue, but only that it shall be lawful 
for the landlord to re-enter. 

The covenants should, in all cases, be from the tenant 
with the person to whom the rent is reserved, (that is) 
with the lessor, his heirs and assigns, when he lias the 
fee simple or the freehold, and with him, his executors, 
administrators and assigns, when he has only a term or 
a chattel interest If a surety be joined with the lessee. 
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for better securing the rent, the covenant should be 

from him and the surety, in the following words:— ^ 

" and the said [lessee] and \surety'\ for themselves, 
jointly and severally, and for their several and respec- 
tive heirs, executors and administrators do cove- 
** nant 8cc, that the said [lessee^ his executors &c., 
^* shall and will &c" 

The first covenant is for payment of rent and taxes ; 
— the second, for repairing the houses, buildings and 
fences, in which covenant such lasting repairs as are 
usually done by the landlord, (that is) walls, timbers 
and roofs, and also damage by fire and tempest, are 
usually excepted. If a tenant covenant to repair generally, 
he would, in case the house and buildings were burnt 
down by fire, or destroyed by tempest, be liable to re- 
build them. He should always covenant to lead the ma- 
terials for such improvements as the landlord is to make. 
The tenant should covenant to manage the land in a 
due course of husbandry, according to the scheme in- 
dorsed, if there be one ; and, if there be none, according 
to the custom of the country, for if the tenant change 
the known and established rotation of crops, and the 
mode of cultivating land of the same quality in the 
neighbourhood, to the prejudice of the estate, he may 
be sued on a breach of the custom, though there be 
neither lease or grant subsisting. 

The next usual covenant is, that the tenant shall not Preservation of 
cut or destroy any wood growing upon the premises, **™°*'* 
except thorns &c., and those at the proper seasons; but, 
as a bad tenant may cut down the best hedges in a farm 
where shelter is requisite, the lease should express that 
the thorns to be cut, for repairing the hedges, &c., shall 
be assigned or set out by the lessor or his agents. The 
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liberty to 
plough. 



ooTenaat (or soouring the fences should require the 
tenant to repair them, in such places as the landlord, 
or his agent shaU direct, and, in default thereof, where 
they most need it. 
Liberty for the The tenant should covenant to permit the landlord to 

ter and insMct ®^*®^ ^P^^ ^^ premises to inspect the condition and 
^c* management thereof; and the liberties of hunting and 

fishing may also be secured by coyenant, as well as any 
occasional rights of way 8ic. 

It being of consequence to the in-coming tenant, to 
plough the fallow land, or the land to be sown with 
spring com, in order that he may have that privUege 
as early as possible, the tenant should covenant to per- 
•mit the in-coming tenant to enter, fbr that purpose, any 
time in the month of January or February last before 
the expiration of his lease, as the winter eats^ can, 
after that time, be of no further use. 

So as it k important for the inK=oming tenant to have 
possession, early in the year, of as much grass land as 
he can get, in order, to sustain his stock, the lease 
should therefore stipulate, that two-thirds, or some other 
definite portion of it, shall be quitted by the retiring 
tenant on a given day. 

It is a useful power to the landlord, particularly if be 
be desirous of reducing the quantity of tillage in the 
farm, to have the Uberty of sowing grass seeds upon the 
^^y^going crop of the retiring tenant, or, where the cus- 
tom of the country does not give that crop, upcm the 
wheat and barley which shall be sown in the year 
preceding the expirationof the lease. 

It is very necessary to restrain the tenant frcMn over* 
stocking the gras» land in the winter and spring pre- 
ceding the end of the lease. 



Entering on 
grassland. 



Power to sow 
seeds. 



Against over- 
stocking the 
grass land. 
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Every lease should contain a covenant from the lessor chap. vi. 

SEC. I 

that the lessee shall enjoy peaceably during the term, 



, . ' n T^ X Covenant for 

Without interruption from any person whatsoever, as quiet enjoy- 
where a lease contains such a covenant, and the lessee ™®'*** 
happens to be turned out of possession by a person 
having a better title to the estate than the lessor, the 
latter is still liable to make a satisfaction to the lessee 
for damage sustained by the loss of his term. In some 
leases this covenant only extends to the lessor himself^ 
and those who claim under him ; but it should be against 
all the world, and should always be made conditional, 
(namely) " that the lessee, paying the r^nts and per- 
" forming the covenants, shall peaceably enjoy," so 
that, if he should not pay the rent or perform the co- - 
venants, and should be turned out of possession, he 
would have no claim to damages. 

Where it is the custom of the country for the tenant Away-going 

croD 

to have any away-going crop, he will be e^tUlBd to it, 
though not provided for : it should be made conditional, 
in the same manner as the covenant for peaceable en- 
joyment. The lease should alsd specify, if this can be 
done, from what particular lands it is to arise. 

Stipulations with regard to the ploughi:^ out 2^d ^^^"*^ ^^^' 
laying down of lands to grass, and any. thing which 
may not be thought of sufficient consequence to be 
made the subject of a distinct covenant, and all matters, 
which are of a mutual nature between the landlord and 
the tenant, may be introduced after the covenants. 

A scheme of husbandry is useful to specify the rota- scheme of 
tion of the crops, and should always, when practicable, ^^"^^^'^^'y- 
be endorsed on the lease. 
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OP FURCHASE-DEBDS. 



1. Of the conveyance on the tale of an atate free 

from incumbrancet. 

2. Of the conveyance on the purchase of an estate 

subject to a mortgage. 

3. Of the conveyance on the tale of landt, tubject to 
rent-charges, annuities, Sfc. 

4. 'Of the conveyance of Uatehold for lives on a sale. 



Of the conveyance on the sale of an estate free from 
incumbrances. 

Before the contract for purchase be completed, the 
purchaser should always be satisfied that the vendor can 
make a clear title for at least sixty-years, though, even 
with this precaution, cases might arise in which the title 
would be defective. They are not howevCT, of very fre- 
quent occurence, and therefore, if no defect appear dur- 
ing a period of this extent, the fair legal piesumptioD 
Is, that the title is good. 
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All parties who grant or receive any interest under ««a'' ^«^ 
the contract, should be made parties to the purchase- 
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deed, and also all parties who are to be bound by ^^^^'^^^^JJ'" 
its pr<yvisions. Thus, on a conveyance to trustees, in 
trust to sell for the payment of the debts of a person 
who is living, to disincumber a settled estate, &c., and, 
particularly, where the residue is declared to be in trust 
for the vendor, on a^ conveyance to the purchaser, the 
parties should be,— the owner of the estate, of the first 
part, — ^the trustees for sale, of the second, — and the 
purchaser, of the third. 

Where there has been a contract between celles que 
trusty the intermediate cestui que trust, who has parted 
with his interest, need not join ; for it is quite clear, that 
an intermediate trust, or equitable estate or interest, is, 
in real operation, nothing, — the ultimate equitable claim- 
ant is the real cestui que trust, and to him only need the 
trustee, for the original cestui qne trust, convey. 

Where the vendor is married, the wife must be a 
party, and there must be a covenant to levy a fine, 
unless the sale be of lands purchased by the vendor, and 
conveyed to him, subject to uses to prevent dower. 
Where the estate is a remainder or a reversion, as the 
wife is notdowable out of such an estate, of course she 
ought not to be a party. In the conveyance of it, how- 
ever, to a purchaser, it is generally proper to limit it to 
uses to prevent dower, for otherwise, when it comes into 
possession, a right to dower will attach. 

When a conveyance is made to or by joint-tenants or 
co-parceners, it is correct to make them all of one part, — 
but where by tenants in common, they should be of 
several parts. 
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Where the vendor is seised of an estate in feensimple, 
. and free from any charges or incumbrances, the recitals 
will be very simple : it would, in such case^ be merely 
necessary to state that the vendor is so seisedy--<-that he 
has agreed to sell the property to the purchaser for a 
certain sum,-— and that the latter is desirous of having 
the estate conveyed to him by a good and valid assur- 
ance. It is not unusual in such instances (especially in 
old deeds), instead of distinctly reciting the contract, 
to introduce it into the witnessing part, in this form^-— 
'* Now this Indenture witnesseth, that in consideration 

^' of the said sum of £ (being in full for the abso- 

** lute purchase of the messuage, &c., hereinafter describ- 
*^ ed, and intended to be hereby granted and conveyed) 
** &c." Such a mode of introducing the contract^ is 
awkward and improper ; except, perhaps, where part ei 
the purchase*money is paid to a piortgagee, and then 
such an avennent in the witnessing part, even if there 
have been a previous recital of the fact, seems not to be 
incorrect, but rather to contribute to the clearness of the 
draft. In such a case, the contract may be introduced 

in these terms, — '^ In consideration of the sum of £ , 

'^ being in full satisfaction and discharge of the princi- 
'* pal money and interest due and owing to the said 
^' [mortgagee], on his said mortgage a,nd security made 
*^ to him as aforesaid, and also in consideration of the 

" said sum of £ , other part of the said sum of £ , 

^^ agreed to be given, &c., the aggregate of the said two 

'* sums of £ , and £ , being in full for the abso- 

*^ lute purchase of the said messuages or tenements, lapds ' 
*^ and hereditaments, and the fee-simjde and inheritance 
'' thereof." 

Where husband and wife join in a conveyance on 
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sale, or, indeed, for any other purpose, and the estate chap. vn. 
belongs to the husband, this fact should be recited ; for, — - — ~ — 
in the absence of such a recital, the presumption would 
be that the estate belonged to the wife. If a woman, 
either alone, before a second marriage, or afterwards, 
concurrently with her second husband, convey an estate, 
of which she is tenant in tail, her title should be recited, 
in order that it may appear that she is not seised ex 
provisione viriy for she has no power to alien such an 

The recital of the contract or agreement and object of 
the deed, when the parties contemplate any thing 
beyond a mere sale at a full value, should be clearly 
recited. In the case here supposed, when the vendor is 
seised in fee, and free from incumbrance, the recital 
may be thus : — *^ Whebeas the said [purchaser] hath 
" contracted with the said [vendor'] for the absolute 
'^ purchase of the messuages, or tenements and heredi* 
'^ taments, hereinafter described, and intended to be 
'^ hereby granted and released, with the appurtenances 
" and the inheritance thereof in fee simple in possession, 
^^ free from incumbrances, at or for the price or sum of 

« £ . And whbbeas the said [purchaser] is de- 

** desirous that the same messuages or tenements, he- 
'^ reditaments and premises, should be conveyed as here- 
*^ inafter is mentioned." 

Where the tenant by curtesy, either of the legal or 
equitable estate, joins the remainder man in fee, or the 
reversioner in a sale, the agreements, as to the division 
of the purchase-money, should be expressed in the deed 
immediately after the recital of the contract, and may 
be done in some such terms as these : — ^^ And whbbbas 
** it hath been agreed between the said [tenant by cur-- 



1 



172 



CHAP. Til. 
8BC. I. 



Contract for 
purchase. 



OF PURCHASE-DEEDS. 

'^ ^^^] ^^^ ^^^ ^^ [reversioner] that the sum of £ , 
'' part of the said purchase^moneyy shall be paid to the 
'* said [tenant by curtesy'] as a compensation and satis- 
^' faction to him for his estate for life, as tenant by the 
'' curtesy of and in the said premises. Now this 
'^ INDENTURE WITNESSETH, that in pursuaucc of the 
** said agreement, and in consideration of the said sum 
" of £— — , part of the said purchase-money, to the 
** said [tenant J ^c] in hand, 8cc., as and for the purchase 
'' of his estate for life of and in the said premises (the 
'^ receipt, &c.), And in consideration of the sum of 
^ £■ ■ , the residue of the said purchase*money, &c. 
" they, the said [tenant^ ^c] and [reversioner] have, and 
" each of them h ath granted, 8cc. ;" for the tenant by the 
curtesy having an estate for life, the freehold will move 
from him, and the deed will, in law, be considered as 
the grant of him and the confirmation of the rever- 
sioner. 

Where lands of different tenures, or held under differ- 
ent titles, are contracted to be sold at one price, and 
are to be conveyed in separate parcels, it is often con- 
venient, with a view to the provisions of the stamp acts, 
to apportion the consideration-money. Suppose, for 
instance, that an estate, consisting partly of freehold 
and partly of copyhold, were sold for an entire sum, 
it would be proper to introduce the operative part of 
the deed by such recitals as these: — ^* And whereas, 
" the said [purcluiser] hath contracted and agreed with 
" the said [vendor] for the absolute purchase of the 
^^ said freehold and copyhold messuages, or tenements, 
^' lands, hereditaments and premises hereinafter parti- 
'< cularly described, and intended to be hereby respec- 
" tively released and covenanted to be surrendered, with 
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" their respective appurtenances, and the inheritance chap.yh. 
" thereof respectively, free from incumbrances, at or * 

" for the price or sum of £ . And it hath been , 

^ Agreement as 

" agreed, that the sum of £ (part of the said sum totheapportion- 

" of £ f) shall be considered the purchase-money ^t^e°money!'" 

" for the said hereditaments and premises hereinafter 
" firstly described, with the appurtenances, And that 

" the sum of £ (the residue of the said sum of 

'* £ ) shall be considered the purchase-money for 

" the said hereditaments and premises hereinafter 
'^ secondly described, with the appurtenances,'* 

" And whereas, the said V purchaser] is desirous l>esire of pur- 

. . chaser to have 

'' that the hereditaments and premises hereinafter de- the premises 
" scribed, with their respective appurtenances, should ^^^^^y^* 
" be conveyed or covenanted to be surrendered to the 
'' uses and in the manner hereinafter mentioned." 

The consideration should be fully stated in the T**® ^°°*^^*'** 

. tion. 

operative part of the deed, (unless it be complex, for 
then it may be more conveniently introduced among the 
recitals). Care must be taken that the consideration 
moves from the proper parties, and all persons entitled to 
receive any portion of it must join in acknowledging the 
receipt thereof. 
Trustees may convey by the word " grant," for though Operative 

words OD a 

the word "grant" be used by a trustee, it does not imply conveyance by 
a warranty, more especially when there is an express *""^®^" 
covenant from the trustee, that he has done no act to in- 
cumber. On a conveyance by feoffment, the word 
"grant" mmt be used; every feoffment being* a grant 
of land to which livery of seisin gives effect. In such 
deeds, therefore, the words " give and grant," are indis- 
pensably necessary, and the words " granted and con- 
firmed" (omitting the word 'enfeoffed') are proper to be 
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used in referring to the parcels after the coaveyitig 
- part of the deed, for it is not the writing, hut the sub- 
sequent ceremony of Uyery of seisin that makes the feoff- 
ment, and as the writing precedes that ceremony, the word 
" enfeoffed" cannot be supposed to have any reference or 
effect, although it is always pat among the operative 
words. The word " grant " is also essential on all 
occasiooa where incorporeal hereditaments, as tithes, 
rents, reversions, Sec., are conveyed by a deed without 
a lease for a year. 

The parcels should be minutely described by their deno- 
minations and quantities, boundaries, and the natbes of 
ihk occupier. It is better, whenever it can be done, to ad- 
here to the old description ; but if H should be necessary, 
in consequence of the changes which may have taken 
place in the denominations, division or boundary of the par- 
cels, to introduce a modem description, the latter should 
be connected with the former by some such words as 
these,^ — " all which said parcels and premises were former- 
" ly called or known by the name of &c." So where the 
property to be conveyed is held by the vendor, under 
different titles, — as part by descent, part under a pur- 
chase, and part under a will, — it will be proper, in the 
recital of these several instruments, to class the parcels 
comprised under them severally, as the " messuages, 
" hereditunents &c., firstly, secondly, &c., hereinafter 
described ;" and when the parcels are afterwards intro- 
duced in the witnessing part, to connect them with the 
former mention of them, in these words: — "All which 
" messuages, hereditaments &c., are the messuages, 
" hereditaments. Sec., hereinbefore mentioned, as inten- 
" ded to be firstly, herein described," — or " all which 
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" meflsuages and hereditaments 8cc., are the messaages "»»». »» 

" &c., meationed in the hereinbefore recited will of '■ 

" the day of in the year 

" and mentioned or intended to be secondly herein 

" deflcribed." 

Where the parcels are Tarions, or, from some peculiar 
circumstances, involved in a good deal of complicated 
description, or where they are held under distinct titles, 
or are situated in distinct lots, the description of 
them will be most conveniently introduced in the re- 
citals, or by way of schedule ; in the latter case, it will 
be proper to refer to them &s fhe " messuages or tene- 
" ments, lands, hereditaments and premises, mth the 
" appurtenances mentioned and described in the first 
" schedule hereunder written or hereunto annexed, iic." 

In a conveyance by trustees under a will, the Sweepa^ 
parcels should be followed, by what is called the ' ""'' 
sweeping clause,' which may be introduced thus:— 
All that messuage &c., and all and singular other 
the hereditaments and real estate, if any, which were 
■o given and devised by the said recited will of the 
said [^testator^ as hereinbefore is mentioned, and also 
[general viorda]." 
In the conveyance of alife-estate, the clause of" all the The dauias 

" estate," or in a morteaffe for a tenn, the clause of " all """"""'"g 

° ° general wo 

" the reversion" is improper. General words should always fire. 
be omitted in covenants to surrender copyholds, audit is 
the practice of many eminent conveyancers to omit also 
the clauses, " and the reversion, 8tc." and " all the 
" estate, 8cc." In purchase deeds, the clause " and all 
" deeds, 8cc." seems, by the almost universal concur- 
rence of conveyancers, to be unnecessary, though by 
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some very eminent and learned lawyers^ it is still re* 
tained(l). 

If the estate, to be sold, be subject to the payment of 
tithes, but the tithes belong to the vendor, they will pass 
by general words in the conveyance ; though in a fine or 
recovery they do not pass without being mentioned. If 
the vendor, therefore, wish to reserve the tithes, they 
must be excepted by express words : so if he wish to 
secure to himself any easements, rights of way, or other 
rights or privileges, the estate must be conveyed subject 
to them. 

If the estate be subject to the dower of the vendor's 
wife, the release must contain a covenant to levy a fine, 
and it should be expressed, ^* that for the further and 
'' better conveying, &c., and for barring and extinguish* 
'^ ing the right and title of dower of the wife, and all 
** other rights and interests whatsoever of, in, to . or out 
" of the premises,** the husband covenants ^' that he and 
^* his wife, she hereby consenting," &c. It is a common 
error to make the husband covenant ** for himself, his 
" heirs, &c,, and also for his wife," which is clearly 
wrong, as the husband cannot bind the wife by covenant. 
It is usual and proper to make her a party to the re- 
lease, for though she can convey no interest by joining 
in the conveyance, yet she thereby manifests her con- 
sent to the husband's covenanting to levy a fine for 
the purpose of passing her estate. This covenant ex- 



(l) See I Saund. Us. and Tr. 119, for the reasons which have induced 
the learned author to adopt this clause. Mr. Preston also uses it. See 
2 Prest. Conv. 466, for his reasons. See also Noy, 145, and Co. litt, 
6 a. n. 141, where Mr. Hargrave argues against the use of i^ It 
has been contended that this clause is necessary in a mortgage for a 
term (Wiseman v. Westland) 1 Yo. and Jerv. 117; and see 3 Baru. an4 
Cress. 225. 
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pesses, .that '^ for the further and better conveyingy 8cc., 
*' and for barring and extinguishing the dower, and right 
*^ and title of dower, of the wife, and all other estates, 

rights and interests whatsoever of, in, to or out of the 

premises, the husband covenants, 8cc« to levy a fine ;" 
** ^^beeause in this way the fine bars every person having 
any interest in the lands; whereas if it were expressed 
to be levied only for the purpose of barring the wife's 
estate, it would not have any more extensive operation. 

Where the purchaser wishes, as is now generally the Of the Hmita- 
case, to prevent the wife's claim to dower, there mustbe ^*qJJ!^J^^'®^*°* 
the usual limitations to bar dower. Although the prin- 
ciple and form of this clause are now well understood, 
and clearly settled, yet the following observations on 
them, from a very eminent writer on this subject, may 
still be useful :— 

'^ As the limitations suggested by Mr. Feame for bar** Mr. Butier*s 
ring dower are often framed, ** the lands are conveyed to thTproiJer fom 
** such uses as the purchaser shall by deed sealed and deli- <>/ ^^^ese Umita- 
^^ vered by him, in the presence of, and attested by two or 
^< more witnesses, or by will signed and published by him, 
^^ in the presence of, and attested by three or more wit- 
** nesses, direct or appoint," and in the particular form 
used by Mr. Feame, the ultimate limitation is expressed 
to be to the party himself, his heirs and assigns. 

^^ Now, it is apprehended that no good reason can be 
assigned for requiring any specified number of witnesses 
to the execution of the deed by which the power is 
executed,— -it seems, therefore, sufficient to require that 
the deed shall be legally executed. Nor can a good 
reason be assigned for giving the party a power to ap- 
point by will, as he has the absolute ownership of the 
fee, and may as fully and efiectually dispose of the fee- 

N 
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simple* by virtue of tbat ownership, as throiigh the 
medium of a special power,-^the power of disposing by 
will is, therefore, useless ; but it is attended with this 
inconvenience, that it spmetimes gives rise to nice ques- 
tions, whether the disposition operates as a devise of the 
land, or as an appointment of the use, and thus makes it 
doubtful in whom the legal estate is vested. For this 
reason, it seems advisable to omit wholly out of the 
clause the power of appointing by will. 

In respect to the ultimate limitation, as a life-^tate is 
first limited to the party, it seems more accurate to limit 
the fee to his heirs and assigns, and not to the party him- 
self, his heirs and assigns ; but this is merely verbal 
criticism, as both limitations have exactly the same legal 
operation and effect. 

If these observations are received, the clause may 
stand as follows : '' To such uses, upon and for 
^' such trusts, intents and purposes, and with, under 
^' and subject to such powers, provisoes, charges, de- 
** clarations and agreements, as the said A. B shall, by 
" any deed or deeds, with or without a power of revo- 
** cation or new appointment, to be by him -legally exe- 
'* cuted, direct or appoint ; and in default of, and until 
^' such direction or appointment^ and so far as the same 
^' shall not extend, to the use of the said A. B and his 
^* assigns during his life, and after the determination 
'' of that estate, by any means, in the lifetime of the 
^^ said A, By to the use of the said C, D and his 
'' heirs, during the life of the said A. B, in trust for 
" him and his assigns ; and after the expiration or 
** sooner determination of the said uses or estates, to 
<' THE USE of the heirs and assigns of the said A, B 
*' for ever," 
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" It sometimes occurs in practice, that A.' B being chap. vu. 

8£C< I 

tenant for life, remainder to trustees and their heirs, U — 



during his life, in trust for him, with the immediate 
reversion or remainder in fee to himself, conveys to 
C D in fee, without the concurrence of the trustees. 
Now, during the life of A. J3, the wife of C. D will not 
be dowable, as the inheritance, during the life o{ A. B, 
will not be executed in C. X> in possession, on account 
of the limitation to the tru9tees during the life of A. J3, 
for C. D will be only tenant for the life of A. B, re- 
mainder to the trustees and their heirs, during the life 
of A. B, in trust for C. D and his heirs, during the 
life of A. By remainder to C. D in fee-simple." 

Where there are outstanding terms, they must either Of outotanding 
be merged or assigned to attend. As a general rule, it ""*' 
is proper to preserve the oldest on foot and to merge the 
rest. Circumstances, however, as, for instance, some 
difficulty in deducing the title to the oldest, may render 
it expedient to preserve one of more modem date. So 
it may happen to be necessary to preserve several of the 
terms, as, for example,where they relate to separate por- 
tions of the estate, or there is any uncertainty whether 
such and such terms comprise the whole estate. If Merger of out* 
there be a term which it is intended to merge, it may * *°^*®""** 
either be surrendered at the end of the deed, or the 
termor may, after the words '* grant, bargain, &c." 
" surrender and yield up" to the purchaser, his heirs 
and assigns," which will have the same effect, — or 
the operative words for conveying the term may be in 
this form, " hath remised, released, surrendered and 
" yielded up, bargained, sold, assigned, transferred, and 
" set over." In such a case, as the validity of the surrender 

n2 
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dependB entirely on the acceptance of the Burrenderee, it 
- is proper to insert the words, " and upon the acceptance 



AisigDineni of" of the said [ju»TeB(ferce.] " 

tennaioaiteud. Where it is thought proper to assign several terms in 
trust to attend, this may be done by one deed, in which, 
after the creation of the several terms has been stated, 
the recitals may proceed as follows : — ■ 

Reciula in the And whbheas the Baid pieces or parcels of land, tithes and 

iererarsa^isfied "^^^^ hereditaments comprised in the said several hereiabe- 

temnioBiteni], tore in part recited indentures of release, or some part or 

parts tliereof, are, together with other hereditainents, subject 

to the residue now to come and unexpired of a term of two 

hundred years, created by an indenture beariag date, &c. 

Akd also to the residue now to come and unexpired of a 
satisfied term of one thousand years, created by a deed poll 
beariag date. Sic. 

And also to the residue, &c. of a satisfied term of five 
hundred years, created, &c. 

And also to the residue, &c. of a term of two thousand 
years, created, &c. 

And also to the residue now to come and unexpired of a 
satisfied term of ninety-nine years, determinable on the lives 
of, 8m:. and the survivor of them, created by an indenture, 
&c. 

And WHEREAS under or by virtue of divers mesne assign- 
ments, and acts is the law, and ultimately, &c. [recite the 
various circumstances, deaths, Sfc, necessary to show in 
tehom the lerme are noip rested.'} 

Coniey»nce bj On a Conveyance by assignees of a bankrupt, the 

buikrupb. bankrupt should be made a party, as he can now, 

under the last Bankrupt Act(l), be compelled to join. 
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The commiBsion, and bargain and sale from the commis- chap. vu. 

sioners, must be recited. The estates of bankrupts, and — — . 

those vested in trustees, are usually sold by public auc- 
tion, to prevent any question as to the fairness of the 
sale ; and, therefore, where the estate is sold by private 
contract, after having been previously exposed to sale 
by public auction, this circumstance should be noticed 
by a recital, " that the said premises having been ex- 
** posed for sale by public auction without effect, and 
« the assignees being demrous to bring the affair to a 
" conclusion, have contracted with the purchaser for the 
'* sale to him of the aforesaid premises." There should 
also be a recital that the purchase-money is to be paid 
to the assignees, "to be by them applied and disposed 
" of pursuant to the trusts and directions of the bargain 
" and sale." The assignees convey by the same words 
as trustees. The covenants are, by the assignees, that 
they have done no act to incumber; and, by the bank- 
rupt, for title in the usual form. 

When an estate is vested in trustees to be sold, the Conveyance 
instrument creatine: that trust should be very fully re- ?^*'®'®*j?***^ 

» ^ ^ IS vested m 

cited, as to the power of sale, and the proviso that the trustees tosell^ 
receipts of the trustees shall be good discharges to the 
purchaser : the trusts of the purchase-money should not 
be detailed, but it will be sufficient to refer to them gene- 
rally in words to this effect :— " In trust to apply the 
** money arising from such sale in the manner and for 
** the purposes in the said recited indenture contained." 
If it happen that, in the instrument creating the power 
of sale, the clause, that the receipt of the trustees 
shall be good discharges, is wanting, and the circum- 
stances of the case impose on the purchaser the obliga- 
tion of seeing to the application of the purchase-money. 
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cHAF. viL. the interests of the persons entitled to receive it must be 

SBC. !• * 

shewn^ and they must be made parties to the deed. 

If the money is paid to the trustees, it must be ex- 
pressed to be paid to them for the purpose of being 
*' paid, applied and disposed of pursuant to the trusts 
^ and directions of the said recited indenture." The 
trustees must convey in the usual form, but they only 
covenant that they have done no act to encumber. 

Where there is a contract between the celles que trust, 

9 

this contract should be i^ted, for thereby the itrustee 
becomes a trustee for the new cestui que trust, and the 
cestui que trust who has parted with his beneficial inte- 
rest need not to be made a party to any subsequent 
dealing with the property, though it is usual to make 
him join. Thus, if A be trustee for B, and B sells his 
interest to C, on proof of the payment of the purchase- 
money hy C to B, A may safely convey to C without 
the concurrence of £. If C had not paid the purchase^ 
money, then a judgment against B would be a Uen on 
the unpaid purchase-money. 
Ck>oveyaiice to On the conveyance of an estate to trustees, empow- 
their investiog ^f ^ to invest trust-monics in the purchase of lands, the 
*r^*"™°°*y *° instrument creating the trusts must be recited, and 

the purchase of , '^ 

lands. the uses to which the lands are to be conveyed should 

be set forth. As these uses are generally the same as 
the preceding limitations of the testator or settlor's real 
estate, these last must be set forth. The contract must 
then be recited, and the lands conveyed to the trustee, 
his heirs and assigns, " to and for the several uses, upon 
'^ the trusts, &c. in and by the said last will and testa- 
'* ment (or ** said indenture of lease and release of, 
" &c." if it be so) expressed of and concerning the 
^' manors, messuages, &c. thereby devised (or ' settled')^ 
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" or to, for and upon such of the same uses, 8cc. as are chap, vu, 

" now existing, unsatisfied, unperformed, or undeter- _-!!l!l_ 

^' mined and capable of taking effect, or as near thereto 

" as may be, and the deaths of parties and other inter- 

" vening circumstances will permit." The vendor, in 

such a case, enters, of course, into the usual covenants 

with the trustees ; and if there be several funds in the 

hands of the trustees, applicable to different purposes, 

there should be a declaration for the purpose of showing 

out of •what fund the purchase-money was paid from, 

in order to prevent any dispute arising as to the claims of 

the parties severally entitled to these different funds. 

Where trustees are directed, after the performance of Conveyance by 
the trusts created by a will or settlement, to convey to ticuhr uses^"' 
particular uses, in the conveyance pursuant to such di- ^^^^ perform- 
rection, the instrument creating the trusts should be re- trusts. 
cited at lengthy and notice taken that the trusts are all 
performed or satisfied, or determined, or become unne- 
cessary. If the trusts were for payment of debts or le- 
gacies, it may be stated that these have been discharged 
and by what means. The trustees must then, '^ in 
'^ pursuance and execution of the trtists reposed in them 
" by the vnll,** (if the instrument creating them be a 
will,) *' convey to and for, and upon the uses, &c. 
^* declared by the will." The trustees, of course, only 
covenant that they have done no act to incumber. 

If, on the sale of lands, the legal estate be outstanding Legal estate 
in an infant-trustee, then the trusts having been all aninfLt"^"* 
performed, or been satisfied, or become incapable of ^™*^®®* 
taking effect, upon an application by petition to the 
Court of Chancery, a reference will be made to the 
Master, to report tehether the case comes within the 
6 Geo. 4, c. 74, and, if so, the infant, under the provi- 
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€HAF. Tii. eions of that aot, will be directed to convey. If, how- 

! — '- — ever, the purchaser will consent to such an arrange* 

menty the expense of this application may be avoided by 
the vendor's entering into a covenant to procure the 
infant*trustee to convey when he comes of age. 
RecitaU \vhere Where the lands intended to be conveyed to a pur- 

lestedfn alrus- ^^*^®^> *^ vested in a trustee, un-Jer a mere naked 
tee under a trust, it is not nccessary to recite the deed or instrument 

naked trust. , i • • /»» • 

creatmg toe same, but it is sumcient to say, that the 
person is a trustee for the vendor. The general prac- 
tice, however, is to recite briefly the conveyance to the 
trustee, and the declaration of trust, and this practice 
cannot safely be departed from. 
Of the convey- Where an estate is sold in lots, and there are out- 
»aiTofanesute®^'^^*'^g terms, comprising the entire estate, the con- 
by lois. veyauce may be to a trustee, to the use of the purcha- 

sers under distinct limitations, and there may be a 
separate set of covenants with each purchaser, or one 
«et of covenants with the trustee to uses,' and the term 
may be assigned to one trustee for all the purchasers, as 
to so much and such parts of the messuages &c., here- 
inafter mentioned to be hereby assigned, as are here- 
^ inbefore limited, to thb usb of the said A, his heirs 
^^ and assies, and to be disposed of &c.'' If an assign- 
ment of the term in each lot to the several purchasers 
be thonght the better course, it may be effected l^ as- 
signing '^so much and such part of the said messuages 
** &c., comprised in the said term of &c. as are hereia- 
*^ after limited, to the use of the said A, his heirs and 
^' assigns &>c." If the term in each lot is to be surren- 
dered, the termor must *' assign, surrender and yield 
^* up, so much and such part of the said messuages &c., 
" hereinafter mentioned to be hereby released (or so 
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** much and such part of the messuages &c., herein- chap. vu. 

" before' mentioned to be hereby released, or so much 1-1 — 

*' and such part of the messuages Sec, comprised in the 
"term as are hereinbefore limited), to the use of the 
" purchaser, his heirs and assigns, for ever, as aforesaid, 
" and all the estate &c., habendum to the purchaser, his 
" heirs and assigns, for the residue of the term, and 
" for and during all the other estate 8m5., of the trustee, 
** to the intent, that the now residue of the term may 
" be merged and extinguished in the freehold and in- 
" heritance of the same premises." 

A vendor is sometimes possessed of a term of years> Conveyance by 
and seised of the reversion therein in different rights ; in l^Z: 'a'^ 
such a case it will be proper, on a sale of the estate, in ^^® , reversion 

■ *. . »n diflferent 

the first instance, to assign the term to a trustee, in rights. 
trust for the purchaser, and then, 1^ a separate deed, to 
convey the fee. If he be tenant for life, with a power of 
appointing the reversion, he should first appoint the 
reversion, and then, by the same deed, he may after- 
wards convey the estate for life. 

Where an estate is sold by husband and wife, the Conveyance on 
wife being tenant for life, with a' power of appointing estate, she 
the estate, reversion to her in fee, the conveyance should ^*°& *®°*^* 
be by lease and release, and appointment and fine, for power of ap- 
then, if the will, or settlement, under which she took, f^° °^ 
were lost, the conveyance would be good, under the 
ownership. If the husband and wife sell, — the property 
being the wife's, and part freehold, part copyhold,— the 
conveyance may be by one deed, the first operative part 
being a release of the freehold, the second, a covenant 
to surrender the copyhold, with a covenant to levy a 
fine. If the wife, instead of being tenant for life with 
reversion in fee, or being seised in fee, be tenant in tail, 
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then a previous recovery s necessary, and the tenant to 
the pracipe may be made by the husband alone, by lease 
and release, or bargain and sale enrolled, the freehold 
being in him by right of marriage. The fee simple of 
an estate is sometimes tested in several married women, 
as tenants in common ; in such a case, to provide against 
the contingency of one of them dying and leaving an 
infimt heir, by which the possibility of effecting a sale 
of the property, or a partition, might be postponed for 
upwards of twenty years, they should join with their 
husbands in conveying to trustees, in trust to sell with 
their consent and, that of their executors in case of 
any of them dying, and a fine should be levied to the 
trustees, for then a sale could be effected, whenever it 
might be deemed advantageous. 
Covenanu for When the vendor is the first purchaser, the usual 
covenants for title are : — 

1. That notwithstanding any act &c. by him, the 
said [vendor] and those under whom he claims, he is 
lawfully seised. 

2. That he hath good right to convey. 

3. Amd that free from incumbrances, or other- 
wise, &c. 

4. And that he will make further assurance. 

nant that he b Where the vendor has only a power of appointment, 
«««ed* &c. the first covenant is, that the power was well created, 
and is subsisting, and the other covenants are the same 
as those by a vendor seised in fee. Trustees, assignees 8cc. 
never enter into covenants for title, but only covenant 
that they have done no act to encumber. The purchaser 
is not entitled to covenants for title on conveyances by the 
crown, — ^nor on conveyances under the trusts of a will, 
or on the order of the<!ourt of £quity, for the payment 
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of debtS;—- nor^ in general, are there covenants for title 
in conveyances under private acts of parliament. 

These covenants must be confined to Aw own ac^, if Against whose 
the vendor have purchased the estate himself, or to his chaser shall 
own acts and those of the persons under whom he claims, ^^^^^^^^ 
if the premises have come to him by devise, descent or 
settlement ; for it has beei^ long clearly established, that 
a vendor is not obliged to enter into covenants against 
all the world, and for this plain reason, that the cove- 
nants of former owners run with the land, and may be 
taken advant;eige of by a purchaser, in the event of a 
claim being made by or through any of them. 

Where an estate is conveyed by several persons, who 
take their shares from different ancestors or owners, each 
grantor should covenant for his own acts, and the acts of 
the ancestor or owner under whom he takes his interest, 
which may be done in the following form : — '^ And the 
*' said A. B, C, D, E, JF, [^the vendors,] severally and 
" apart, each for himself, his heirs, exequtors and ad- 
^^ ministrators, and not jointly, or the one for the others 
'^ or the other of them, nor for the heirs, executors and 
** administrators, or acts of tlie others, or other of them, 
'* btit each of them for his own acts only, and the 
** said JL. B, for the acts of the said [his father], 
** and the said C. D, for the acts of the said [his 
•* brother], and the said JB. F, for the acts of the said 
" [settlor under whom he claimed], &c.*' By this mode, 
the covenants of each person are confined, in ordinary 
cases, to the title of the part he conveys, because the 
acts of his ancestor can concern nothing more. 

It is sometimes the practice, where several persons Covenants for 

title whfii*6 

join in a sale, for them to covenant for the title, ^^ to the several persons 
*^ amount of, and according to, the sums respectively re- J°*° ^^ * **^*' 



inAv. VII. " ceived by them," or, ia other words, as far aa they 

— — sererally have an interest 

EOect of (he ' Id covenants, the worda " promiiie and tigree" r^er 

m?ie an^"* ** something future, and, consequently, are improper 

•gree." in Covenants by trustees, assignees 6tc., that they have 

done no act to encumber, the proper words are " co- 

" Tenant and declare." 

Order in which In covenanting against tJie acta of ancestors named in 

tho^d™ * deed, they should be named in the order in which they 

named. ^^g seised, and the last seisin first, in this form : — "that, 

" notwithstanding any act done by the said [father], by 

" the said [^grandfalker], &G." But in titles tf^en ander 

long pedigrees, it is pnly necessary to covenant against 

the acts of those who have been in possession, and not 

against the acts of those through whom the estate haa 

merely descended, without ever having been in their 

possession. 

In covenants for title, care should always be taken, 

to find out the person in whom the legal estate is vested, 

and then the owner should covenant " that he and that 

" person are lawfully seised, 8tc." 

With whom All covenants, which run with the land, should be 

becQMnd entered into with the parties to whom the conveyance 

'""o- is made, even when they are only trustees or releasees 

to uses ; but such covenants as do not run with the 

land, and such as respect personal property, should be 

entered into with the cestui que trust, unless the trustee 

is interested on the behalf of several persons who are 

to enjoy the property, or to receive the produce as 

creditors. 

I^iwmm for The covenants for quiet enjoyment, and that for free- 

I'ieat.'^Hi'd ihat '^**'" ''■'"" incumbrance, are, properly speaking, one co- 

tife fiDin iq- venant ; for it is obvious that the commencement of the 
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latter of them, '* and that free, &c/' has reference to ^^^^' ▼"' 

SEC, I. 

something which precedes^ and is, in fact, the com 

mencement of the second member of an entire sentence, 
and not in itself a separate independent clause. The 
total import of these two clauses, or, strictly speaking, 
separate parts of one clause, is, '* that the purchaser shall 
" not only enjoy the estate without any let, suit, trouble 
" or disturbance froua the vendor, but also free and clear 
'^ from all incumbrances at any time before or after to 
*' be made or suffered by the vendor, and those persons 
" for whom he covenants." This covenant does not im- 
port that the estate is free from incumbrances, but only 
that the purchaser shall enjoy it free from incum- 
brances (1). The consequence of this difference is, 
that the covenant is not broken, although it should turn 
out that there are incumbrances, provided the purchaser 
have the undisturbed enjoyment of the premises ; 
whereas, if the covenant were absolute and independent 
that the estate was free from incumbrances, the covenant 
would be broken, and the vendor liable to damages, as 
soon as any incumbrances should be discovered, al- 
though the parties entitled to the benefit of them were to 
make no attempt to disturb the purchaser's enjoyment. 
The words '' acts and means," in these covenants, im- 
port something done by the person against whom the 
covenant is made : The words *' permit and suffer, im- 
port" that a party shall not concur in any acts over 
which he has a control : 

The covenant for further assurance in mortgage- Covenant for 
deeds does not compel the mortgagor to release his f"^"- "»'- 
equity 6f redemption, but only to do all acts necessary 

(I) Vane v. I^rd Barnard, Gilb. 7. 



ance. 
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c" j^- ▼"• to conflim the mortgage ( 1 ). Whether, under this cove- 
nant, a purchaser is entitled to call on the vendor to co- 
venant for the production of title-deeds, is a question 
which has recently undergone much discussion, but is 
still undetermined (2). 



SECTION IL 

Of the conveyance on the purchase of an estate subject 

to a mortgage. 

Part of the When, on the purchase of a freehold estate, part of 

purchase-mo- (.jj^ xnonev is permitted by the vendor to remain on the 

neytobese- . . 

cured by security of the estate, or is borrowed of a third person, 
Sewtotesold. ^'^^ is to be secured by a mortgage on it, the land 
may be conveyed by the vendor to the purchaser, " To 
*' the use of the intended mortgagee for a term of years, 
** remainder to the purchaser in fee," or '* to the use of 
'^ the intended mortgagee, subject to the usual proviso 
" for redemption." By either of these modes, the dower 
of the purchaser's wife, and judgments, crown debts, or 
other incumbrances of the purchaser, are prevented from 
attaching upon the estate, as it passes immediately from 
the vendor to the mortgagee, without having vested at 
all in the purchaser. 



(1) Atkins V. Uton, 1 Ld. Raym. 36; S.C. Comb. 318. 

(2) Hallett o. Middleton, 1 Russ. 243 ; Fain o. Ayers, 2 Sim. & Stu. 
533. 
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If the estate is already in mortgage for a term of 
years, and is to be conveyed to a purchaser subject to Estate already 
the same mortgage, in that case the inheritance and »^ mortgage to 

•® r be sold subject 

equity of redemption may be conveyed to the purchaser, to it, 
and a proviso inserted that, on payment to the mort- 
gagee of his principal and interest, he shall assign or 
surrender the term, with a covenant from the purchaser 
for payment of the mortgage-money and interest If it 
happen to be the intention of the purchaser to pay off 
the mortgage in a short period (say, for example, within a 
year or two), and the subsisting term is not necessary to 
be kept on foot after the mortgage has been paid off, the 
estate may be conveyed to the purchaser " To the use of 
" the mortgagee for a new term, remainder to the pur- 
" chaser in fee, with a proviso, that if the purchaser 
** shall pay off the principal money and interest at the 
" intended time of payment, the term shall cease and be 
" void." The term, if the money be paid, will cease 
accordingly, and no assignment or surrender will be ne- 
cessary, but care must be taken to preserve good evi- 
dence that the money was actually paid on the day 
stipulated, and for this purpose the endorsed receipt by 
the mortgagee for the money should be attested by two 
witnesses, and the attestation should state the fact, that 
the money ' was paid " on the day mentioned in the 
^ within-written proviso for the payment thereof." 
When, however, it is deemed proper to keep alive the 
old mortgage term, the conveyance should be by lease 
and release, conveying to the purchaser the inheritance 
and equity of redemption, and, by an assignment of the 
term to a trustee, " In trust, in the first place, to secure 
*' the mortgage-money and interest, and subject thereto 
*^ for the purchaser and to attend the inheritance." 
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oHAP. vii. If 1^ puffchaBe be made, and part of the purchase- 

money is to be secured on the premises for a certain 

purchase- number of years, with leave for the purchaser to pay off 
"aid*b ^insral- ^^^ purchase-money by instalments — ^the vendor, on the 
ments, and se- punctual payment of the instalments, not to be at hberty 
gage of the to Call in the money for a certain number of years, — ^a 
estate sold, t^uji may be limited as above, with a proviso framed 
acceding to the agreement of the parties. It may be, 
for example, in some such form as the following : — 

Proviso where Provided, &c. that if, &c. the sum of £ of lawful 

the purchase- nionev current in Enirland, with interest for the same, at the 

money is to be "^ o ? ? 

paid by instal- rate of £ for every £100 for a year, by or in the in- 

mente. stalments or shares, &c., and on or at the days or times 

following (that is to say) the sum of £ , being one 

part of the said principal sum of £ , together with a 

years' interest for the whole of the said principal sum of 

£ , at the rate aforesaid, on or before the 

day of , which will be in the year 18 , the 

further sum of £ , together with a years' interest for the 

remaining sum of £ , at the rate aforesaid, on or before 

the day of , which will be in the 

year 18 , [9tate in like manner the fwrther install 
ments, ^ without any deduction or abatement, out of the said 
several principal and interest-monies, or any of them, or any 
part or parts thereof respectively, for or in respect of, &c. 
Proviso in de- PROVIDED ALSO, and it is hereby, &c., that if at any time 

fault of pay- or times, while the said principal sum of £ , or any part 

instalmenu^for thereof, shall remain and continue upon the present security, 

rendering the any one or more part or instalment, or parts or instalments^ 

imm ^diat^l ^^ *^® same principal sum and interest shall be in arrear and 

unpaid, during the space of [fortt/] days or more, next after 

the days or times hereinbefore appointed for payment thereof, 

then, and in any such case, and immediately thereupon, the 

said principal sum of £ , and interest, or so much 

thereof respectively as shall then remain due, shall no longer 
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be payable in the instalments, and at tbe times hereinbefore 
for that purpose appointed, but the whole of the same sum 
and interest, or of the residue thereof, then remaining un- 
paid, shall forthwith become and be payable to, and re- 
coverahle by, the said , his eitecutors, admi- 

nistrators, or assigns, as a present debt, any thing herein, 



SECTION in. 

'Of the conveyance on the sale of lanth subject to rent- 
charges, annuities^ i^c* 

Where lands are to be sold, subject to a rent-charge, Estate sold sub* 
and the person entitled to receive the same, is willing ih^arge*an^* 
to join in the conveyance, it may be made, " to the use, ^^^^y* &c.,the 

. . . - 1 1 • 1 r • 1 1 annuitant cou- 

** mtent, and purpose, that the said {fierson entitled to senting. 
*^ rent-'charge] shall have, receive, &c. the rent-charge, 
" &c. during his life, with a term of years limited to a 
'^ trustee to secure the same " as in marriage settlements, 
" — and, subject thereto. To the purchaser in fee, with a 
*' covenant from him for payment of the rent-charge, 
'^ and a declaration that, subject to the said rent- 
*' charge, the term shall be In trust for the purchaser, 
** and to attend the inheritance." 

If the persons entitled to receive such rent-charge, or The annuitant 
other yearly sum, refuse to join in the conveyance, then ^^ *^®"*®° ^^* 
80 much of the purchase-money as will produce an annual 
income equal to the rent-charge, may be lodged in the 
purchaser's hands on security of the estate. For the 
purpose of carrying this arrangement into effect, a term 
.may be limited to the trustees, *^ In trust, out of the rents 

o 
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cDAP. Yii. *t and profits of the proposed lands, to raise the annual 

'. *' sum required, (being the interest of the money con- 

" tinned on the aforesaid security,) and to pay the same 
" to the annuitant, by half-yearly payments^ (or other- 
^' wise, if so, according to the tenor of the grant,) in 
^* satisfaction of the annuity ; and after the death of the 
*^ annuitant. In trust, by mortgage or sale, to raise 
'^ and pay the principal and interest to the vendor, or his 
"executors, &c. ;" or a term may be limited "• to the 
*' vendor, his executors, &c., with a proviso, that if the 
*^ purchaser shall pay an annual sum equal to the 
" rent-charge, during the life of the person entitled to 
" it, and the principal lodged on the security of the 
" estate, at the end (say) of six months after the death 
*' of the annuitant, the term shall cease/* The first, 
however, is the better mode of attaining the object here 
proposed. 

It vein often happen, with a view to keeping the title 

to the estate clear and free from extraneous matters, that 

the trusts of the money, retained for the payment of the 

money, should be declared by a separate deed. 

Indemnity Where a title is objectionable, on the ground of want 

where the title «., i-i^in iiii 

is defective 01 evidence of the death of some person abroad, who has 
eWdence ^of^ a charge on the land, (say, for example, an annuity,) and 
annuitant's who has not been heard of for many years, it may be 
stipulated that a part of the purchase-money shall, for a 
certain term of years, remain in the purchaser's hands, at 
interest, as an indemnity against the annuity, and a term' 
may be hmited to trustees, " In trust, by mortgage, or 
" out of the rents and profits of the estate, to raise, at 
" the end of the period agreed upon, the sum so con- 
" tinned, and to pay the same to the vendor, his exe- 
" cutors, 8cc. ; and, upon further trust, out of the rents 
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** of the premises compiised in the term, to raise a ^"^'* ^"• 

' * BEC. III. 






*^ yearly sum equal to the interest of the said sum, and 
" to pay the same to the vendor/' at such times as may 
be agreed on* There must be a proviso for the indemnity 
of the purchaser, out of the money in his hands, in case 
of any claim being made by the annuitant, and the usual 
direction for the payment to the purchaser, ofthe sur- 
plus of the rents remaining after performance of the 
trusts; and for ceasing the term when the trusts shall 
have been performed. 

On the sale of lands which are subject to the payment Estate to be 
of portions, or legacies, to infants, the amount of them Mtymenrof *° 
must be retained by the purchaser, and a term be created, portions, &c, 
or an estate in fee vested, in trustees, " In trust to raise 
^ such a sum of money as is eqi^al to the total amount 
of the legacies, and to pay the same to the persons, 
and in the proportions following, (that is to say,) To 
** the llegatees] as and when they shall respectively 
*^ attain their several ages of twenty-one years, with 
^' interest, in the mean time, for their maintenance/' 
Or the trusts may be declared thus : — ^* In trust, by 
" mortgage, or sale, to raise, levy, and pay to the 
** [^legatees] such and such sums of money, in satisfac- 
tion of their several legacies, the same to be paid to 
them when and as they respectively attain twenty-one 
*^ years, with interest in the mean time after the rate of 
" £— i per cent, per annum." The declaration of 
the trusts varying, of course, and being made, in each 
case, conformable to the tenor and effect of the settle- 
ment, or will, under which they were granted. 

Thus, if the legacies are to sink in the land, in case 
of the legatees dying under the age of twenty-one years, 
then the trust must be to " raise and pay the legacies to 

o 2 
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'* the legatees, as when and in case they shall attain 
" that age, with interest for maintenance; but if any of 
** them shall die under twenty-one, In trust, in that 
case, to raise and pay to the vendor such a sum as 
shall be equal to the lapsed legacy, with interest 
" from the death of the legatee/' If it be doubtful, 
whether the legacies vest before twenty-one, that doubt 
should be stated, and the parties may agree, that " if 
** any of the legatees shall die under twenty-one, and 
'^ that by the rules of equity their legacies shall be 
** deemed vested interests, the trustees shall, in that 
*^ case, out of the purchased premises, raise such sums of 
** money as shall be sufficient to pay the same to the 
*' executors of the legatees so dying, with interest ; but 
** that if the legacies shall be deemed to be lapsed, then 
'' that the trustees shall, out of the purchased premises, 
^* raise and pay to the vendor, so much money as shall 
*^ be equivalent to the lapsed legacies, with interest/' 
When the If an estate is charged with the payment of an annual 

fectto Thei)ay- ^^™ ^^ perpetuity, — as for example, to a school, or the 
roent of an an- poor persons dwelling in a certain township, — and such 

nual sum in •iii*i ii i 

perpetuity. estate IS to be sold m lots, and the annual sum, or other 
payment, is to be charged on a particular part of the 
lands, it may be secured, by way of rent-charge, to two 
or more trustees, who may be directM to pay it to the 
persons entitled. Where the annual payment is con- 
siderable, a term may be limited for the better securing 
it, and for indemnifying the purchasers of the other 
parts. 
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SECTION IV. 

Of the conveyance of leasehold for lives. 

On examining the title to this kind of pi:opertyy it is Title to lease- 
necessary to see that the new leases have always, either ^ ^^' ^^®* 
by deed or by act of law, been surrendered : it will fre- 
quently happen that a persqp,. after mortgaging his 
estate on the dropping of a life, renews the lease in his 
own name, and that thus two interests are subsisting at 
the same time, in the same property. 

If these two interests, however, are both conveyed to, 
and united in, the purchaser, the estate in possession 
will merge in the estate in reversion, — (that is) the in- 
terest acquired by the vendor in the new lease, — and the 
title will then be made good. 

It frequently happens, particularly when an estate Mode of 
has been long in a family, that the owner has no title- ^tte^where £e 
deeds to produce, the old leases having been all delivered old leases are 
up at the time when new ones were granted ; in such a 
case, the title may be made out by copies of leases, to 
be obtained from the register books of the bishop, &c« 
by whom they were grs^nted. 

Entails in leasehold lands may be barred, by a fine Mode of bar- 
sur concessit, — ^by alienation by deed, (that is) by con- J^^okb fo/ 
veyance and reconveyance, (for, perhaps, a conveyance life- 
to the use of the owner would not be sufficient), — or even 
by tenant in tail surrendering the old lease, and taking 
a new one. 

As leaseholds for lives, when intended to be entailed, 
ought: always to be vested in trustees, In trust to raise 
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oBAF. nu and pay the rents^ and renew the lease, 8cc., if the 

SBO* !▼• ... 'Ill 

tenant m tail, on attaining twenty-one, wish to bar the 

entaily he may execute a conveyance to a trustee of his 
equitable estate, and may take a reconveyance to him- 
self from the trustees ; but if a fine $ur concessit be 
thought more advisable, the tenant in tail must convey 
to a trustee, *^ To the use of himself for and during the 
** natural lives, &c.," and covenant to levy a fine, and 
the intention of barring the entail may be expressed, 
both in the conveying pai:t of the deed, and in the cove* 
nant to levy the fine. Aft^ the conveyance, and the 
reconveyance, have been executed, or (in case the other 
mode be adopted) after the conveyance ** To the use of 
'* the tenant in ttail" has been executed, and the fine 
levied, he may call upon the trustee, in whom the legal 
^[^eehold is vested, for a conveyance thereof to himsdf 
for the lives named in the subsisting lease, in the same 
manner as the tenant in tail of an equitable estate of 
inheritance may, -after suffering a recovery, call upon 
the trustee of the legal estate to conv^ to him in fee. 
Recitals neces- Although recitals are not, in general, necessary in 
toiead the deeds to lead the uses of fines and recoveries of lands of 
r^'u^?^?°^ inheritance, — ^because as well the entail last created, as 

leasehold for ' ^ ^ ' 

lives. all former entails, (if any be existing,) are intended to be 

barred, — ^yet, in respect to leaseholds for lives, it is 
necessary, on account of the lii^ited interest to be con- 
veyed, to recite or refer to the lease subsisting, when the 
deed or will creating the entail was executed, and to 
recite such deed or will ; and if the lease has been since 
renewed, the new lease must be also recited, and notice 
must be taken that it was granted to the trustee, ^' upon 
'* the trusts declared by the deed (or will) creating the 
^'•entail;" after which notice may be taken that the 
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tenant in tail has attained the age of twenty-one years; c«^f» ^"« 

SBC IV 

and then the Indenture witnesseth, ^^ that for the bar- ' *.-, 

^^ ring and extinguishing all estates tail, and remainders, 
^' &c. created or limited by the said recited indenture 
'* (or will/') the tenant in t^M conveys to a trustee^ 
habendum (if a fine $ur concessit is not intended to be 
levied) '^ to the trustee, his heirs, and assigns, for and 
during, &c." without any declaration of trust in favour of 
tenant in tail ; and by a deed, dated the next day, with 
the same recitals as in the former deed, followed by a 
statement of its contents, and a recital afterwards, ^^ that 
*^ that deed, and the conveyance thereby made, were so 
'^ made to and in the name of the trustee, in trust for 
" the tenant in tail." The trustee, " in execution and 
'^ performance of the trust reposed in him," must convey 
to his cestui que trust for the existing lives, and the 
trustee must covenant that he has done no act to en- 
cumber. 

In conveying leaseholds for lives, the subsisting lease Conveyance of 
must be recited ; and if it has not been made to the [fy^. ^ 
vendor, but to a former owner, or to a trustee or mort- 
gagee, some notice must be taken of the intermediate 
conveyances which derive the property to, and vest it in, 
the vendor : if all these intermediate conveyances are in 
the hands of the latter, and can be given up to the 
purchaser, it may be suj£cient to state,, ^^ that by virtve 
'^ of divers conveyances and assignments in the law, the 
'^ land comprised in the lease has become vested in the 
^' vendor for and during the natural lives of, &c. and the 
^^ life of the longest liver of them ; and that he has 
^^ contracted to sell the same to the purchaser, for and 
^^ during the natural lives of. Sec., and for and during all 
*^ the other estate, term and interest of the vendor :" 



1 
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€PA». irit. theae latter words apply to the renewable interest or 

•BC« ITi 

-i-.-_ tenant*nght. 

Fonn of the Where the conveyance is to be tak^n from a devisee 
thecoofeyance who has renewed the lease in his own name (particularly 
devi^.* ^^ ^ small purchase) the formal recital of the subsisting- 
lease at the testator's death may be omitted, and it may 
be stated, ^ that the testator being seised of, or entitled 
** to, the lands after described and mentioned to be conr 
" veyed by virtue of or under a lease, bearing date, &c. to 
^ him thereof, granted by, 8&c. made, and duly executed 
*^ his last will, &c.," after stating the contents of which,, 
the subsisting lease may be recited. For the acceptance of 
a lease for three lives, (whether the two old lives<iremain in 
it or not,) by the person who had the former interest, isr 
equally a surrender of the former interest, as the accept- 
ance of a lease for a. longer term to begin immediately 
is a surrender in law of the former interest. But it is 
usual for bishops and ecclesiastical corporations to take 
a surrender by deed, on the renewal of a lease for lives, 
though not so on the renewal of a lease for years. 
Effect of a re- If lessee for Uves devise his esti^e, and afterwards 

newal after a ai. i *i. ' • j j i_ i 

will made. i%new the lease, it is considered as a new purchase, and 
does not pass by the will; but if the leasehold lands be 
devised in general terms, they will pass by a republica- 
tion of the will ; the safest way, however, is to make a 
will, reciting the new lease, and to devise the lands to 
the trustees in the will upon the trusts declared by it. 

Operative The premises must be conveyed by the same words as 

words and par- _ , j »i 

eels in the con- lands held in fee sunple, and the parcels "may be de- 
r^whdd^^ scribed either by a reference to the recited lease, or the 
description therein may be repeated, according to circum- 
stances, but it must be closely adhered to. The. Aaiefic^um 
must be to the purchaser, *^his heirs and assigns, for and 
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" durine the natural lives of, &c. To the use of the pur- *'"^'' **»• 
** chaser, his heirs and assigns, for and during the na- 



« tural lives, &c." 

Some conveyancers omit the words " for and during 
** the natural," 8cc. either after the habendum, or after 
the use, but they seem proper to stand in both places. 
If leasehold lands are conveyed to A. B, his heirs and 
assigns. To the use of him, his heirs and assigns, for and 
during, &c., there is an apparent contradiction in the 
deed, the habendum importing a conveyance in fee, which 
is afterwards restrained by the limitation of a use pur 
autre vie and vice versa. If the words '' for and during, 
*^ &c." are to be left out in either place, it seems proper 
to omit them after the use. 

The lands must be conveyed, subject to the payment The convey- 
of the rents, and the performance of the covenants of the J^b,*" to\he 
lease. If a married woman has an interest, a fine sur payment of 
concessit must be levied, the vendor must covenant, that 
notwithstanding any act, 8cc. by him, the lease is valid ; 
that he hath power to convey for and during the natural 
lives, &c., — for peaceable enjoyment, and that free from 
incumbrances, except the rent and the covenants in the 
lease,--^-and for further assurances. 

If lands comprised in one lease are sold to two or Precautions to 
more purchasers, the same mode of conveyance must be ^hejf,^! 
adopted (regard being had to the different nature of the ^^^^ » «>^d in 
property) as has been already described with respect to 
the conveyance of freehold of inheritance. 

There should, however, (and this observation applies 
as well to leasehold for years as leasehold for lives,) be 
an agreement inserted to obtain separate leases for each 
loty under a reservation of certain parts of the entire an- 
nual rents, and the other usual agreements as to renewals 
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CAAP. Tii. ^^ in the mean time, till separate leases shall be ob- 

ABO TV 

' taiaed. It should also be stipulated, if separate leases 

are not to be applied for, or in case such application 
shall not be obtained, in what proportion the resenred 
rents, and fines of renewal, ctre to be paid ; and that' 
the new liyes to be inserted shall be nominated by the 
purchasers in rotation, every nominee to be above' such' 
an age (suppose fifteen years), and under such an age 
(suppose twenty-five years), with an agreement, that in 
case the person to whom the right of nomination shall 
belong, shall, for the space of fourteen days after the 
dropping of a life, neglect or refuse to nominate a new 
life, such as before i^reed upon, to he added to tile two 
continuing lives, the right of nomination shall, on such 
renewal, devolve upon the .person who is entitled to the 
next turn or right of nomination, abd so on: 

There should also be an agreement as to the person with 
whom, on every renewal, the lease should be deposited, 
which, where the shares are equal, may be with the 
person on whose nomination of a life the new lease shall 
be made, but the lease must be agreed to be produced 
to the other owners. 

In cases where all the lands comprised in the lease 
are assessed together to parliamentary and parochial 
taxes, there should be an agreement in what proportion 
the assessments are to be paid. 

On a purchase of leasehold for lives, where a previous 
application has been made to the bishop, &c., and his 
consent obtained to grant separate leases, the lands may 
be conveyed to trustees, ^' In trust as to the different lots 
** for the several purchasers, each lot being subject to 

such a proportion of the reserved rent as may be c^eed 

on, with a clause that the subsisting leases- shall be 
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^^ surreildefed. To the intent that the bishop, &c. may obaf. v», 
'^ be enabled to regrant all the premises to the respective . 
'^ purchasers thereof, by such a number of leases in the 
^' portions and ahares, and subject to the rents, reserva- 
*' tions and agreements, before specified/' 



If leaseholds for lives are intended to be mortgaged at Mortgage of 

leaseh 
lives* 



the time of the purchase, they m^ bc^ conveyed^ " In ^^^^^ ^^ 



^' trust out of the rents and profits of the premises, to 
^' pay the rent reserved by the preset lease, to perform 
^ the covenants therein contained on the lessee's part 
'^ (for these covenants may be to repair the premises), 
" and to renew the lease ; and out of the rents and pro- 
" fits, or by mortgage, to xaise and pay the fine, fees and 
^^ expenses attending every renewal ; and, subject to these 
'^ trusts, the trustees to stand seised and interested of and 
\^ in the premises during the terms and interests granted 
^' by the then subsisting and all future leases. In trust, 
'' by mortgage or sale, to raise the mor^age->money and 
'^ interest at a given day, and, subject thereto, in trust 
*' for the purchaser." 

Leaseholds for lives may be conveyed by feoffment Different 
or bargain and sale inroUed, as well as by lease and ™^®^ leLT-'^* 
release, and they may also be demised for a term de^ ^o\d&. 
terminable on the death of the ultimate survivor of the 
three lives named in the lease ; but if it should be sur- 
rendered by the lessor the term would be at an end. 
Estates per autre vie, are, by the statute of frauds, made Leaseholds for 
deviseable by will, attested by three witnesses, and, if not ^*^®* devisable, 
devised, are chargeable as assets by descent in the hands of as assets by 
the heir, if they shall come to him by special occupancy 
(that is, wherQ the lease or grant is made to the lessee 
and his heirs) ; and in case there shall be no special 
occupant, (that is, where the lease is made to the lessee 



'1 
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cB^r. rii. only, without mentioning his heirs^) they shall go to 

.I!!l^!l. the executors or administrators of the grantee, and 

shall be assets in their hands. Before this statute, if 

the grantee per autre vie, had died during the life of the 

cestui que vie, (or him for whose life the lands were 

holden,) they were subject to occupancy, or, in other 

words, to be seised by the first person who could 

enter. (1) 

Letiehold for Leaseholds for lives not being estates of inheritance, 

jecTtodowen ^^ ^^^ subject to dower, nor to a tenantcy by the 

curtesy, neither are they within the statute de donis, 

and, therefore, not capable of being strictly entailed ; 

but only limitations in the nature of estates tail can be 

made of them. 

In limitations of leaseholds for lives, in the nature of 
estates tail, the heir in tail takes as special occupant. 
If property of this kind be conveyed or devised to a 
man, his executors, administrators and assigns, it wiU 
be considered as personal estate in him and go to his 
executors. 

(I) S€§ also Statute 14 G«o. 2, c. 20, by which the suiplus of the 
estates per autre vU, after payment of debts, is made distributive {like a 
chatteL 
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CHAPTER VIII 



OF ASSIGNMENTS. 



1. Of the assignment of long leaseholds on a sale 

of them. 

2. Of the assignment on sale of lands held by a lease 

for years under ecclesiastical corporations. 

3. Of the alignment of attendant terms. 

4. Of the assignment of choses in action S^c. 



SECTION h 



Of the assignment of long leaseholds on a sale of them. 

The points to be attended to on behalf of the pur-. Title to long 
chaser, as to the title to this kind of property, are, that ^^ ^ 
the purchaser have delivered to him, or at least have the 
means of coming at, the original lea8e,-^that there have 
been a regular series of assignments or other transmis- 
sions of interests, by marriage, bankruptcy, 8cc., — ^and 
that the administrations have been granted by the proper 
ecclesiastical courts. 

It frequently happens, that the ortgina/ lease, or Mode of pro- 
some of the intermediate assignments of long lease- ^ orifiral*'* 
hold, are lost or cannot be come at. In such cases, i«"« » ^<»»** 
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CHAP. VIII. it is very common and adviseable for the termor to 

— — create a new term by demise^ equal in duration to so 

many years of the old lease as are unexpired, which 
term will, in process of time, become the foundation 
for a new title; for as the law presumes every person 
in possession to be seised in fee, the grantor's being in 
possession, and the execution of the deed, are all that are 
necessary to be proved ; but it is proper, also, by a deed 
bearing date the day after, to take an assignment of 
the old term to the purchaser, or a trustee for him, — 
care being taken to keep the two instruments perfectly 
distinct. This mode of assurance is particularly useful 
in the case of a mortgage of long leaseholds, where, 
otherwise, the mortgagee, if he would bring an eject- 
ment, must prove the original demise, and some, pro- 
bably, of the mesne assignments, wills, 8cc., deriving 
the title to himself, which would always be attended 
with much difficulty, and would, in many cases,^be im- 
possible. (1) 
General fonn It is sufficient, in the assigment, to recite the original 
ofthe assign- lease, which should be done a good deal at length, aiid 
with great accuracy, and then to take notice, that by 
divers mesne assignments, and other acts, good and 
valid in the law, the premises have been derived to, 

(1^ See Earl V. Baxter, 2 I& W. Blackstone's Bep. 1228, where a 
plaintiff producing the original lease, and proving possession in himself, 
and those under whom he claimed for serentj yean, all mesne assignments 
were piesniiied : At the present day, the law of presnmption, as to the 
assignment and merger of terms, is in so unsettled a state, that it is 
difficult, or rather impossible, in any given case, to say whether the courts 
would or would not presume the assignment or surrender of a term. See 
the modern cases on the subject stated, I Atk. Conv. p. 89. It may be 
observed also, that it is at length settled by express decision, that a deed 
thirty years old, may be given in evidence without any proof of the 
execution. (Doeil. Oldham «• WoUey, 8 Bam. and Ccess. 22.) 
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and are now in, the possession of the assignor. The <ihap. vm. 

contract should then be stated^ and the lands assigned to ! 

the purchaser or mortgagee, habendum for the residue 
of the term, subject to the reserved rent, with a cove- 
nant that the lease is good and valid, and the other 
usual covenants. 
. As leaseholds cannot be made inalienable for a longer The most usual 

• J .-i Tn !• • !_ • J X j„ • defects in title 

penod than a me or lives in being, and twenty-one to i^^g i^ase- 
years afterwards, the title to them is seldom defective, ^°'*^^- 
except from the want of deeds, or from administrations 
having been improperly granted. 



SECTION II. 

Of the assignment of lands held by a lease for years 
under ecclesiastical^ or other corporations. 

With respect to leases by hospitals, ecclesiastical cor- Title to lease- 
porations, &c. who have an inalienable estate as to the hej^j ^^le^^' 
inheritance, and powers of leasin&c under act of parlia^ ecclesiastical 

^ ° , ' and other cor- 

ment, and also as to lay corporations who have porations. 
notoriously been the ov^mers for a long series of years, 
the practice is, to require ^no evidence of title beyond that 
of the lessee. Where the lease is made under enabling 
statutes^ it must be seen, that the former leases were duly 
surrendered by the person competent to do so, and that 
the lease in all respects pursues the circumstances pre- 
scribed by the power under which it was granted. For 
the purpose of ascertaining that the lease had been duly 
surrendered, the legal title must be traced vrithout any 
regard to the equitable ownership. Suppose, for 
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ORAP. Till, instanoei that under the statute of Hen. 8, three leases 

— !!2li!l — are granted in succession for forty years^ on renewals 

made by different deans. The second lease might have 

been made before the commencement of the last year of 

the lease, there having been no surrender, actual or im^ 

plied, of the first lease ; the lease would be defective 

under the statute, there having been no surrender, and 

the lease not being within one year of its expiration. The 

third lease might be granted after the first had expired, 

and before the commencement of the last year of the 

second,-— this also would be valid only on the ground 

that the first lease had expired and the second was void. 

VHiere theie it Leases of this description are frequently the subject 

the tiJrfhoTild ^^ settlement, the renewals being obtained under the 

be^mcedback claim of tenant-right. If it happen that a renewal is 

as far as there ^ ** 

is notice of obtained by a stranger, or other person, not entitled to 
this priviledge, he will only be a trustee for the person 
so entitled. It is necessary, therefore, that a purchaser 
should trace the title as far back as he has notice of any 
trusts, except the period, over which they reach, extends 
beyond sixty years, for after the lapse of sixty years 
equity will not notice them. 

It will be necessary, on examining the title, to see that 
the leases have been uniformly granted to the persons 
who had the former interest ; if they have not been so 
granted, and two interests are subsisting at the same 
time in different persons, suppose, for instance, in a 
mortgagor and mortgagee (the former having renewed in 
his own name after the mortgage was made,) the title is 
defective ; but it may be made good by the term in pos- 
session or the interest under the old lease being merged 
in the term in reversion granted by the new lease, by 
being assigned to the same person. 
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It is propet also to see whether the wiUs have been *'«*^- ^*"' 

* SEC. II. 

proved, for though the only case where the probate of a ^^^^^^ ^^ 
will is essentia to a title is where an executor of ani^^^^ ^ wi^I^ 
executor is assigning, yet some conYeyanoers refuse to ip deducing the 
accept a title firooi an executor, unless he himself have holds. 
proved; and, therefore, in point of caution, the will 
should to be proved. Care should also be taken to 
ascertain that the administrations have been granted by 
the proper ecclesiastical courts; for am admimstration 
from an inferior court is void, if there be bona niaabiiia 
m two dioceses; but if it happen that a prert^tive 
administration have been taken, and there are sxat 
bona notdbUia in two dioceses, it is not ix)idy but voit^ 
aHe only, by sentence or complaint from the inferior 
ecclesiastical comi. 

It is, in most cases, sufficient, in the assignmi^it, to General form 

1 I**! -9 •/» * t of the assign- 

reciie the subsisting lease, -and if it be uppn any trusts, ment. 
to state them; and after reciting the contract of sale, to 
assign for the residue of the term, subject to the reserved 
r^nt. The assignor should covenant that the lease is It 
good one, and not surrendered^ov become void or voidable;, 
by way of precaution against any act that may Jmve 
been done to incur a ferfettulre. The assignor imist 
covenant only so far as r^ards the dilpation of the 
interest he has sold in the existing lease ; he has no- 
thing to do with any renewed interest, and, therefore, 
when the subsisting lease is surrendered by the purchaser 
on a subsequent renewal, the covenants, generally speak- 
ing, are at an end. If the rent reserved be considerable, 
and the purchaser have no means of satisfying himself 
whether it has been duly paid, and whether there be 
any arrears, a covenant may be inserted, that the rent 
has been duly paid up to a given time. 
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cBAP. Tin. In niany cases the purchaser coyenants that he will 

BBC. III. 1 -I i 1 

pay the rents^ and perform the covenants contamed in 

Pofchaaen' the lease on the part of the lessee or assignee, and will 

coTdnants* o / 

indemnify the assignor therefrom. When this is the 
case, it seems proper that, there should be a dupUcate of 
the assignment, and a bond should be given for payment 
of the rent and performance of the covenants^ ^. 
Of the sale of Where there are two or more purchasers of land 

leasehold in •:■• ^ i.*i_* ij*i^^i 

lots. compnsed m one lease, which is sold m lots, the 

premises may be assigned to trustees, In trust, to reneV 
the lease, and by mortgage or sale to raise the fines, fees 
and expenses ; and, subject thereto, as to such and such 
lands. In trust, for one purchaser, and, as to the Test, In 
trust, for another, &c. In such a case, the covenants 
may be with the trustees, or there may be separate 
covenants with each purchaser. And it may be stipu- 
lated what proportion of the fines, fees and expenses 
shall be raised out of one lot, and what out of the * 
other ; but the trusts must be to raise them out of the 
lands in general, and if, on a rehewal, one purchaser 
should refuse to raise his quota, his lot may be mort- 
gc^dy or part of it sold, for this purpose ; and the cove- 
nants should be with the trustees, that they may run 
with the land. 



SECTION III. 



Of the assignment of terms to attend the inheritance. 

Recitals in the On the assignment of terms to attend the inheritance, 
assignment of j^. jg sufficient to state the original creation of the term. 
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which may be doae pretty much at lengthy and to take chap. vm. 

notice, '' that the reversion, freehold and inheritance of '■ — ^ 

** the premises therein comprised, have become vested in attendant 
'^ the owner ; and that by virtue of divers mesne assign- 
'^ ments, &c. the premises comprised in the term have 
" become vested in the trustee, for the residue thereof 
'' yet to^come and unexpired, In trust, for the owner of 
" the fee, and to attend the inheritance/' The convey- 
ance of the fee must then be recited, and the premises 

^assigned to a new trustee, in the case of a purchaser, 
'' In trust, for him, his heirs and assigns, to be disposed Trusts, of the 
*' of as he or they shall direct or appoint; and, in the 
" meatf time, to attend the reversion, freehold and inhe- 
*' ritance of the said premises therein comprised,.to pro- 
'' tect the same from all mesne charges and incum- 
^ brances, (if any such there be,)" — And in the case of 
a mortgage, '* In trust, in the first place, for better Trusts of the 

• *' secunng to the said [mortgagee,} his esecutors, admi- mortgage. 
" nistrators, and assigns, the repayment of the said sum 

" of £ , with interest thereon, at the time or times, 

*' and in the manner appointed by the said recited In- 
" denture of mortgage, for the payment thereof, and 
" for that purpose to be disposed of by the said [mort' 
*' gagee,] his executors, administrators, or assigns, as 
", the said [mortgagee,'] &c. shall from time to time 
" direct and appoint ; and after payment of the said 
*' sum and interest, and, in the mean time, subject 
'* thereto. In trust, for the. said [owner,'] his heirs and 
" assigns, to attend, wait upon, and be subservient to 
*' the reversion and inheritance of the said premises, iii 
^' order to protect the same from all mesne charges and 
" incumbrances, (if any such there be.)" And, lastly, Trusu of the 
in the case of marriage or other settlements, or convey- settlement. 

p 2 
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CHAP. Tin. ance to uses, or upon trusts^ the term must be directed 

! — ! — to be assigned, " In trust, nevertheless, for the said 

'^ [ f] ^^3 heirs, appointees and assigns, and to be 

'* assigned and disposed of, 8cc. ; and, in the mean time, 
** to attend, and be subservient to the reversion, free- 
'' hold and inheritance of the same, 8cc. according to the 
^ several uses, trusts, ends, intents and purposes herein- 
'' before limited, expressed and declared of and concem- 
'* ing the same, and in aid or support thereof: And for 
'* the benefit of the several persons entitled, or to be 
'' entitled under such uses, trusts, ends, &c., in order to 
*^ protect the same freehold, 8cc. from and against all 
*' charges and incumbrances, (if any such there be,) 
'' mesne and subsequent to the creation of the said term.'' 
Effect of the If a term be assigned by the words '^ assigned and 
wordi"a««gn-« surrendered," to the owner of the fee, and it cannot, 

ed and sunen- ' ^ ' ' 

dered.' from the intervening of some mesne estate, merge in 

him at the time, it will continue a distinct interest till 
he conveys the fee ; but, upon executing a conveyance 
of the fee, the tehn passes at the same time, and will 
be merged in it. 
Asugnment of Where there are several terms vested in separate trus- 
se^erai terms. ^^^^^ ^^^ ^^^ intention IS to keep them outstanding, 

they should, on a new assignment, be assigned to several 
trustees, in order that they may be kept separate ; but 
where two or more terms have been already vested in 
one trustee, on the assignment of them to a new trustee, 
the habendum should be, '* To have and to hold to the 
" said [trustee] &c. for and during the now residue of the 
'^ said several terms, &c. or such of them as is, or are, 
" now subsisting/' 
Deduction of Where an assignment of a term is wanted, and the 
attendant ° *^ deduction of title to the person in whom it is vested is 
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throuc:h a chain of executors, the wills of the several c*-^'- ^"• 

testators must all have been proved in the same inferior 

ecclesiastical court where the will of the jftrst testator *•""» through 

•^ ^ ^ executors. 

was proved^ or the title will be defective. So if the will 
of the first testator was proved in the Prerogative Court, 
all the subsequent probates must be taken out of the 
same court, to transmit the term : if any of them have 
been taken in an inferior ecclesiastical court, and the 
executor be living, the will niay be brought into, and 
proved in, the Prerogative Court. 

Where several executors have proved a will, as each 
entirely represents the testator, so each may of course 
assign or surrender a term, which, as such executor, has 
become vested in him. 

Although, on any dealing with the inheritance, the There should 
old trustee of the term may be declared to stand pos- JJctud'assign^ 
sessed thereof, *' In trust, 8cc." yet it is the practice of ^^^^ ^ * °e^ 

,, , . ^ . , trustee. 

the most eminent conveyancers to require an actual 
assignment to a new trustee, and this practice cannot 
prudently be departed from. 



SECTION IV, 



Of the Assignment of choses in action, 8^c. 



Bonds, and other choses in action, which are not as- Assignment of 
signable by law, are yet transferable in equity, which ^^^ '** 
considers the assignor a trustee for the assignee. On 
the assignment of a bond, notice must be given to the 
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CHAP. VIII. obligor (1). Therefore, in the cases of money due on 

'- — '- — bond, the action to recover it must, notwithstanding the 

assignment, be brought in the name of the original 
obligee, and, for that reason, a power of attorney to sue 
in his name should always be inserted in the assign- 
ment. Book debts, and sums of money due on contract, 
are choses in action, and, though assigned, must be«ued 
for at law in the name of the original creditor, though, 
in equity, the assignee ^ sues in his own name. If the 
plaintiff in an action obtains B,Jieri facias, and attaches 
the goods of the defendant, they may be assigned to him 
by the sheriff, after an appraisement, in satisfaction, or 
in part satisfaction, of his debt. On the determination 
or dissolution of a partnership, one partner may assign 
his share in the partnership debts and effects to the 
other ; but, as they are joint-tenants, the word '* release" 
should also be made use of; indeed that word alone 
would pass the whole interest to the party, but the debts 
of the partnership must be sued for in the name of all 
the partners. Sums of money due on turnpike securi- 
ties, corporation bonds, and canal shares, will, generally 
speaking, pass by assignment : with respect to canal 
shares, they are sometimes, by the act making the canal, 
declared to be real estate, and the form of the transfer is 
usually prescribed by the act. 
Legacies, &c. Legacies, and sums of money due on mortgage, are 
liow far assign- sQ far considered as capable of being completely as- 
signed, as that, on payment of the money, the release or 
discharge is taken from the assignee only ; and, after an 
assignment of money due on mortgage, where the Estate 
remains vested in the assignor, he becomes a trustee for 

(1) 1 Buck, 300. 
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the asBignee without any express agreement for that chap. vm. 
purpose, though it is always proper to insert one. If a ' 

bankrupt is entitled to the interest of a sum of money 
for life, placed out in the funds, or on real or other se- 
curities, his assignees may transfer the interest to a pur- 
chase^ during the hanknipt's Ufe, by an assignment of 
" the interest or dividends, and yearly proceeds arising or 
" resulting from the money from time to time during 
" the life of the bankrupt, and all the right, title, 
" interest Sec. of the assignees, habendum to the 
" purchaser, his executors. Sec. for his own use and 
benefit." 

If a legacy he pajrable to a person abroad, a power of or > legai^ 
attorney is usually given to enable some one in England ™J„n*Xoad. 
to receive and give a discharge ; hut this is not a safe 
method, for the party who granted the power may re- 
voke it (every power of attorney heing in its nature revo- 
cable at pleasure), — or he may die before the dischaige 
for the legacy be executed, — in which case, as the power 
would be determined, the discharge would be void. The 
' safe and proper method is, for the legatee abroad to 
assign the legacy to some person in Engl^tnd, " To the 
" intent and purpose that he may be qualified and ena- 
" bled to receive the legacy, a^d to make and execute a 
"sufficient release and discharge for the same;" or 
" upon trust to receive the money and give discharges 
"■for the same, and stand and be possessed thereof in 
" trust for the legatee, his executors, Sec" with a letter 
of attorney to give discharges, Sec., and a proviso " that 
" the person paying shall not be bound to see to tlie 
" apphcation of the money." 

In this ease, if the legatee should die before the le^ 
gacy is paid, and release given, still, the whole interest 
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cBAF. ytiu and property of die legacy being vested in the assignee, 
■ he would be capable of receiying and releasing it. 

In some circumstances, it is advisable for the o\mer 
of the lands, diarged with a legacy or sum of money, 
when he pays it off, to have it assigned to a trustee, in 
order that the money nuiy not be merged, bat may re- 
maia a subsisting incumbrance upon the land, and be a 
part of his pers<Mial estate. In such a case, after reciting 
the deed or wiU by which the legacy w sum is charged, 
it may be assigned to a trustee for the owner of the 
estate, '^ In trust for the owner, his ex^utors, admini- 
'' strators and assigns. To the intent that the same may 
** be preserved and kept on foot as a subsisting incom- 
** brance on the lands and tenements charged with the 
^ payment thereof." 
Penontkaving Tenants for Ufe, or in tail, or other persons having li- 
estat^T^? " mited interests in lands, ought to take assignments in 
paying off in- this way of such incumbrances as are paid off by th^oa ; 

cumbrances, , •' * . •; 

should take as m that case their personal representatives would stand 
^m?"^^*^^ ^ ^ ^ place of die incumbrancers, and be entitled to re- 
ceive the amount from the persons subsequently mtitled 
to the lands. 
Legacies may Legacies, and other sums of money, payable out of 
way^of^rt^^ real or personal estate, may be afi»igned by way of 
g^e. mortgage, either with a proviso that, on repayment of 

the loan, the legacy or sum shall be renass^ed, or In 
trust that the assignee shall receive the same, and, 
after deducting and retaining thereout his principal and 
interest, In trust to pay the surplus to the assignor : the 
latter is the preferable mode, as in that case the assignor's 
release is not necessary. 
Ceiies ^e trust If by deed or will lands are conveyed or devised to 
ariM^from ftaU trusteed In trust to be sold, the persons entitle^ to the 



m^^^^^^^^^^'^^^^^^ii^9^'i^mmmmmmmmmmmmmimimmmmmmmmKmmm{ 



CUO&S8 IN ACTION, 8CC.- 217 

money may sell or may assign their shares by way of ^^^^' '^"r- 

mortgage as money or personal estate; but parties who '- — '- — 

have the sde interest in the money to arise by the sale °^ }^^^f ™ay 

•^ •', assign their 

of lands, may elect to hare their shares considered as shares, 
land or real estate, and may convey them accordingly, 
but die election should be apparent and upon the face of 
the deed or instrament. 

It is laid down in Sir Edward Sugden's treatise on Precautions to 
the '' Law of Vendom and Purchasers,'' that *' a pui- a^'p^^Tpu'-^ 
" chaser of an equitaUt risrht, of which an immediate chasing an 

, . , 1,1 . equiUble inte- 

^ possession connot be obtained, should, previoua to rest. 
'* completing his ccmtract, inquire of the trustees in 
^' whom the property is vested, whether it is liable to 
^ any incumbr^ices ; if lihe trustee toake a false r^re- 
^' aentatton, equity would compel him to make good the 
'' loss sastainod by the purchaser. When the contraot 
^' is completed, the purchaser should give notice of the 
'^ sale to the trustee ; the notice would ^certainly affect 
'' tiie conscience of the trustee, so as to make him liable 
^ in equity, should he convey the legal estate to any 
'' subsequent purchaser ; and it .would also, perhaps, 
'' give the purchaser a priority over any former incum- 
'' bmncer who had neglected the aam@ precaution/' (1) 
Conformably to tiiie concluding observadon, it has been 
very recently held in two cases (2), that ^' a person 
'' having a beneficial interest in a sum of money, in- 
^ vested in the names of trustees, assigns it lor a va- 
'^ luable consideration to A, but no notice of the assign- 
^ ment is giren to the trustees ; afterwards, the same 
'^ person proposes to sell his interest to J5, and B hav- 



) 



(!) S«g. Vend. & Pur. f>. 14, (ed. 1824.) '' 

(2) Dearie v. Hall, and Loveridge v. Qooper, 3 Russ. 1. 
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CHAP. VIII. « ing made inquiry of the trustees as to the nature of 
^* the vendor's title, and the amount of his interest, and 
receiving no intimation of the existence of any prior 
incumbrance, completes his purchase, and gives the 
trustees notice. B has a better equity than A to the 
^* possession of the fund, and the assignment to By 
** though posterior in date, is to be preferred to the as- 
'* signment to Ay — and it is of no importance to the 
** question, whether the interest of the vendor be vested 
" or contingent, present or reversionary." 

Although the decree in these cases did nothing more 
than follow what has long been the general understand- 
ing of the profession, and adopt rule which has been 
long sanctioned by the practice of the most able con- 
veyancers, yet the general doctrine is of so much im- 
portance, and is so ably elucidated by the then M. R., 
Sir Thomas Plumer, that they may very properly con- 
clude the observations that have been made on the 
assignment of choses in action. '' The ground of this 
*' claim is priority of time- They rely upon the known 
*' maxim, borrowed from the civil law, which in many 
"cases regulates equities — ' qui prior est in tempore, 
" * potior est in jure.* If, by the first contract, all the 
" thing is given, there remains nothing to be the subject 
Where the " of the second contract, and priority must decide. But 

lAonl estsite is 

outstanding, " ^^ cani^ot be Contended that priority in time must de- 
priority of time u cide, where the legal estate is outstandinff. For the 

does not alone ' ^° . * . 

decide. '' maxim, as an equitable rule, admits of exception, and 

u gives way, when the question does not lie between 
bare and equal equities^ If thece appears to be, in 
respect of any circumstance indepeQdent of priority of 
" time, a better title jn the puisne purchaser, to call for 
'^ the legal estate, than in the purchaser who precedes 
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" him in (Jate, the case ceases to be a balance of equal chap. vm. 

'* equities, and the preference, which priority of date , 

" might otherwise have given, is done away with and 

** counteracted. The question here is, — not which as- 

*' signment is first in date, — ^but whether there is not, on 

" the part of Hall, a better title to call for the legal estate 

" than Dearie or Sherring can set up ? or rather, the 

'* question is, Shall these plaintiffs now have equitable 

" relief to the injury of Hall ? 

" What title have they shown to call on a court of 
justice to interpose on their behalf, in order to obviate 
the consequences of their own misconduct? All that 
" has happened is owing to their negligence (a negli- 
'* gence not accounted for) in forbearing to do what they 
" ought to have done, what would have been attended 
*' with no diflSculty, and what would have effectually 
•* prevented all the mischief which has followed. Is a 
'^ plaintiff to be heard in a court of equity, who asks its 
** interposition in his behoof, to indemnify him against 
•* the effects of his own negligence at the expense of 
" another who has used all due diligence, and who, if 
" he is to suffer loss, will suffer it by reason of the neg- 
^ Egence of the very person who prays relief against 
*' him ? The qi^iestion her6 is not, as in Evans v. Bick- 
" nell, whether a <50urt of equity is to deprive the plain- 
^' tiffs of any right— whether the court is to take from 
" them> for instance^ a legal estate, or to impose any 
" charge upon thetti ; but simply, whether they are en- 
** titled to relief against their own negligence. They did 
" not perfect their securities; a third party. has inno- 
" cently advanced his money, and has perfected his 
" security as far as the nature of the subject permitted 
^' him : is this court to interferes to postpone him to them ? 
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cHAr.Tiii. ti They Bay, that they were not bound to give notice 

SBC* IV> 

'^ to the trustees, for that notice does not form part <^ 

Notice to the t< |jj^ necessarv conveyance of an equitaUe interest I 

trustee not ne- . . 

cessaiy, if the '' admit, that, if you mean to rely on contract with the 
an'eq^ble " individual, you do not need to give notice ; from the 

interest mean u moment of the Contract, he, with whom you are deal- 
to rely on his . i t» • #< 

contract with '' mg, IS personally bound. But if you mean to go 
e individnal. ^g fu^her, and to make your right attach upon the thing 
*^ which is the subject of the contract, it is necessary to 
^' give notice ; and, unless notice is given, you do not 
*^ do that which is essential in all cases of transfer 
^* of penKmal property. The law of England has 
'' always been, that personal property passes by de- 
'' livery of possession ; and it is possession which deter- 
*' mines the apparent ownership. If, therefore, an indi- 
** vidual, who in the way of purchase or mortgage con- 
'' tracts with another for the transfer of his interest, does 
'^ not divest the vendor or mortgagor of possession, but 
'< permits him to remain the ostensible owner as before, 
'' he must take the ccmsequences which may ensue frcHn 
" such a mode of dealing. That doctrine was explained 
*^ in Ryall v. Rowles<l), before Iiord Hardwicke and 
'' three of the Judges. If you, having the tight of pos- 
'* session, do not ei^ercise that right, but leave another 
'' in actual possession, you enable that person to gain a 
** false and delu»ve credit, and put it in his power to 
« obtain money from innocent parties on the hypothesis 
'^ of his being the owner of that, which in fact belongs 
*^ to you. The principle has been long recognised, even 
^' in courts of law. Jn Twyne's ease (2), one of the 
** b^g^ of fraud was, that the possessi<m had. remained 

(i) 1 Ves.sen. 348. 1 Atk. 165. (2) 3 Rep. 80. 
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'* in the yendor. Possession must follow right; and if ««ap- ▼«"• 

8CC> IV 

" you, who have the right, do not take possession, you '. — ! — 

'^ do not follow up the title, and are responsible for 
'* the consequences, 

*' 'When a man,' says Lord Bacon (1), * is author and 
'* ' mover to another to commit an unlawful act, then 
'* * he shall not excuse himself by circumstances not 
*' * pursued.' 

'^ It is true that a chose in action does not admit of 
'^ tangible actual possession, and that neither Zachariah 
*' Brown, nor any person claiming under him, were en- 
" titled to possess themselves of the fund which yielded 
^* the £93 a year. But in Ryall v. Rowles, the Judges 
** held, that, in the case of a chose in action, you must 
'^ do every thing towards having possession which the 
'' subject admits: you must do that which is tantamount 
to obtaining possession, by placing every person, who 
has an equitable or legal interest in the matter, under 
an obligation to treat it as your property. For this in case of a 
'^ purpose, you must give notice to the legal holder of the 'debtor i», 
** the fund ; in the case of a debt, for instance, notice to *^ ^^y *^*"*' 

' ' tantamount to 

^ the debtor is, for many purposes, tantamount to pos- possession. 

session. If you omit to give that notice, you arc guilty 

of the same degree and species of neglect as he who 
^f leaves a personal chatfel, to which he has acquired a 
f' title, in the actual possession, and under the absolute 
** control, of another person. 

'' Is there the least doubt, that, if Zachariah Brown 
^* had been a trader, all that was done by Dearie and 
** Sherring would not have been in the least effectual 

against his assignees ; but I9iat, according to the doc- 

(1) Maximsof the Law, max. 16. 
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«HAP. vin. <t trine of Ryall v. Rowles, his assignees would have 
** taken the fund, because tliere was no notice to those 
in whom the legal interest was vested ? In that case it 
was the opinion of all the Judges, that he who con- 
*' tracts for a chose in action, and does not follow up his 
'^ title by notice, gives personal credit to the individual 
^' with whom he deals. Notice, then, is necessary to 
'' perfect the title,— to give a complete right in rem, and 
** and not merely a right as against him who conveys his 
** interest. If you are willing to trust the personal ere* 
*' dit of a man, and are satisfied that he will make no 
" improper use of the possession in which you allow him 
'' to remain, notice is not necessary ; for against him the 
*' the title is perfect without notice. But if he, availing 
'' himself of the possession as a means of obtaining cre^ 
" dit, induces third persons to purchase from him as the 
** actual owner, and they part with their money before 
your pocket-conveyance is notified to them, you must 
be postponed. In being postponed, your security is 
not invalidated : you had priority, but that priority 
*' has not been followed up ; aud you have permitted 
*^ another to acquire a better title to thQ legal possession. 
" What was done by Dearie and Sherring did not ex- 
" haust the thing (to borrow the principle of the civil 
*' law), but left it still open to traffic. These are the 
" principles on which I think it to be very old law, that 
'^ possession, or what is tantamount to possession, is the 
'*^ criterion of perfect title to personal chattels, and that 
'* he, who does not obtain such possession, must l^e his 
*' chance." . 

"Lord Chief Justice ftirker expresses himself thus (1) : 

(1) 1 Ves. 367, This passanre of the judgmeDt of the Lord Chief Ba- 
ron is given by Atkyns (1 A^i^- 177.) in the following words: — "If a 
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" * It is said, there can be only an equitable assignment chap. vm. 

" * of a chose in action, which is true ; and yet, in case of '- — - — 

" ' bonds assigned, (for bills of exchange, or promissory- 
'' * notes, are assignable at law,) they must be delivered ; 
" ' and such delivery of the bond, on notice of assignment, 
*' * will be equivalent to the delivery of the goods ; for the 
*' * debtor cannot afterwards justify payment to the as- 
*' * signor, Domat. lib. L This clause extends to things 
'' * in action ; and all has not been done to divest the 
*' * right from the bankrupt, and to vest a right in the 
'* * mortgagee, for no notice appears to be given/ So 
*' Lord Chief Justice Lee spoke ' of an honest creditor 
** * or mortgagee,' who has had a conveyance made to 
*' him for valuable consideration, but * is not to have 
'* ' any preference to another creditor, because he does not 
« ' give notice to other creditors, by having that delivery 
" ' to him to which he was entitled.' (1) • 

" I cite these authorities to shew that, in assignments On the assign- 
" of choses in action, notice to the legal holder has al- Z^VJ f'T 

' D in action, no- 

^ ways been deemed necessary ; and it would be very ti^e *» the 

^ _ n 1 !• • n 1 1 1 legal holder is 

•* dangerous tor the solicitor of the purchaser to neglect always neces- 
" it A solicitor, who should neglect it, would find it ^^J^ o7the m- 

signee 

'* l>oiid U assigned, the bond must be delivered, and notice must be given 
'* to the debtor; but, in assigntiients^of book debts, notice alone is suffi- 
'* cient, because there can be no delivery ; and such acts as are equal to a 
'* delivery of goods which are capable of delivery. Domat. 1. i. t. 2. s. 2. 
** par. 9. says, ' Things incorporeal, such as debts, cannot properly be de- 
^< * livered.' This is to shew the natui;ie of assignment of debts by notice to 
** the debtor. This clause, therefore, extends to things in action ; and all 
'* has not been done that might have been done by the assignees to vest 
'* the right of them in himself, and to take away from the bankrupt the 
f* power and disposition of them, for qf notice has been given to the 
«« debtors." 

' , (I) 1 Yes. sen. 369, 
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CHAP. Yiii. «' diffiottlt to make out, diat he had not become respon- 
'' Bible to his cUent." 

'^ What opportunities of fraud would be afforded, if a 
'' party, who, baring obtained an equitaUe conveyance, 
'' conceals it from every body, and lies by for years, while 
'' intermediate transactions are taking place, could at any 
*^ time come forward with his secret deed, and say to a 
'' subsequent purchaser, who had adranced his money in 
** ignorance of the existence of such a claim, ' My deed 
'' is in date prior to yours ; and, therefore, whatever may 
'' have been my negligence, or your diligence, the pro^ 
^* perty belongs to me?' Good sense, reason, authority, 
** and equity are all on the other side. 

'' The bill, therefore, must be dismissed, but, as against 
** Hall, without costs. I do not make the plaintiffs pay 
costs to Hall, because they may have been losers with- 
out any intention to commit a fraud, and I am unwil- 
'' ling to add to their loss. Constaructive fraud is the 
'^ utmost that can be imputed to them.'' 
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CHAPTER IX. 



OF DEEDS OF PARTITION. 



L Of partition by simple conveyance among the parties. 

2. Of partition by bill in equity. 

3. Cff partition by act of parliament. 



SECTION I. 

Of partition by simple conveyance among the parties^ 

Parceners and joint-tenants are compellable to make Modes of ef- 
partition by a writ of partition, or a decree in Chancery. ^^^ "^^ * ^*^' 
Partition may also be enforced by Act of Parliament ; 
or, lastly, partition may be effected by a simple convey- 
ance, on the agreement of the parties, where they are 
all free from disabilities, and able to join in the con- 
veyance. 

If the parties agree among tiiemselves as to the shares partition by 
to be held by each in severalty, they, and all persons aSJ^g ^^be 
interested in the lands, may convey to a trustee as to parties. 
such a part, To the use of one of the parties in fee ; and, 
as to such a part, To the use of another of the parties, 
&c., with covenants with each other for peaceable pos- 
session, free from iucumbrances, and for further assur- 
ance. Care should be taken that all necessary agree- 
ments as to walls, buildings, fences, ways, &c., and as 
to the custody of the tide-deeds, be inserted ; and if 
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there be any fee-farm-rents or annual sunois payable 
out of tbe entire estate, tliey must be apportioned. If 
there be any terms of years attendant on the inheritance, 
these must be assigned to trustees for the different par^ 
ties. If the share of any of the parties be in mortgage, 
the mortgagee must join in the conveyance to confirm 
the partition, and the specific share of the mortgagor 
°^^y> hy the partition deed, be limited to the mortgagee 
for a term, or in fee, subject to the usual proviso for re- 
demption, with trusts for sale, &c., if there be such 
in the original mortgage^eed. 
Means of par- Partition may be made of copyhold lands, by surren-» 
holds!"^ ^^^' dering the whole to trustees (if there be, for example, 
two undivided shares) as to so much. In trust for one 
of the parties, or upon such trusts as he shall declare 
by deed or wiU ; And, as to the residue, In trust for the 
other party in the same way ;— or a separate surrender 
of each share may be made. 
Partition under On a partition under a decree in Chancery, com- 
a decree. missioners are appointed to divide the estate into so 
many lots as there are parties, and to allot the same to 
them in severalty, and a deed is generally prepared to 
the approbation of the master, for the parties to execute, 
and to confirm the division. 
Partition /by If ^ division is not made under the authority of the 
commissioners. cQ^rt, and the parties cannot agree upon the lots, they 
may convey to three commissioners, or trustees, In 
trust by such a day to make a partition, and for that 
purpose to make, or cause to be made^ a survey or valu- 
ation of the premises, and to divide the same into (sayj 
two equal parts, or lots^ — the lots to be written in two 
schedules, and signed by the trustees, and inclosed, say, 
in two balls of eqilal size, to be put into a bag, ai^d 
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drawn out by an indifferent person, the schedule in chai?. ix, 

the ball first drawn to be certified by the commission '— — 

ers as the lot of one of the parties, and the schedule in 
the other ball as the lot of the other party, and the com- 
missioners must convey the same accordingly. 

If there be incumbrances affecting the entire estate, Where thew 
a term should be limited, of the specific share of each ^Js/^^'*"* '*^' 
party after the partition is made, for raising and paying 
a "proportionate share of the incumbrances, and for 
indemnifying the other shares therefrom. 

In all cases where an undivided share of lands is to Settlement of 
be settled on marria&:e, it should be vested in the trus- V^ undivided 

o ' share. 

tees in fee. In trust to make a partition between them 
and the person or persons entitled to the other share or 
shares ; and it must be directed, in the settlement, that 
the part of the lands which, on a division, shall fall to 
the lot or share of the trustees, and tfie undivided moiety 
of the lands until a partition be made, shall be held and 
enjoyed by, and conveyed to, the trustees upon such and 
such trusts ; for if an undivided moiety of the freehold 
lands be in settlement, without this provision, a parti- 
tion cannot perhaps be made for several years after- 
wards, except by a decree, which will bind the parties, 
and also the children as they come of age, or by an 
Act of Parliament. This power should also enable the 
trustees to raise gross or annual sums of money for the 
purpose of effecting the partition. 

When the deed of partition is not delivered to each of 
the parties interested, it should be enrolled. Where the 
of title is in any respect intricate, there should be a fine, 
and also a feoffment, — if the slightest defect should 
appear in the derivation of the title tof any of the shares. 
• The title-deeds should be deposited in the hands of a Custody of the 

A title-deeds. 

Q 2 
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third person, with a covenant or agreement for the pro- 
duction of them, 

^*^idd*ba*^°^^ An attested copy of the partition-deed should also 
given to each be deUvered to each of the parties, with a very full 
e purues, ^j^g^j.^^^ ^f ^^ title-deeds ; and, at the foot of the ab- 
stract, the professional gentlemen employed in the 
business, should attest, that they had compared the 
abstract with the title-deeds. 



Partition at 
common law. 



SECTION II. 

Partition by bill in equity. 

Although parties may proceed at common law by 
writ of partition, yet where the titles of the parties 
are at all complicated, it is extremely difficult to proceed 
in a court of common law, and where the tenants in 
possession are seised of particular estates only, the 
persons in remainder cannot be bound by the judgment 
in a writ <^ partition, — ^the consequence is, that courts 
of law are rarely resorted to for the partition of estates. 

The mode of proceeding in equity is by filing a bill, 
praying for a partition of the estate, upon which it is 
usual for the court to issue a commission for that pur- 
pose to certain persons, who proceed to divide the estate, 
and make their return to the court. If this return be 
xK>t objected to by any of the parties, the court will direct 
the performance of the partition, and order the parties 
to execute proper conveyances to each other of the shares 
allotted to them. 
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An infant may file a bill of partition, or such a bill chap, ix. 

8EC III 

may be filed against him, and, in the former case, as it ' ! 

seems, (unless under very extraordinary circumstances,) ^ "r*ee^n the 
is as much 1)ound, and as little privileged, as a person of case of an in- 
full age, though the court will take care that he does 
not make any injurious submissions, and will, when the 
cause is brought on, allow him to amend his bill on pay- 
ing the costs of the day. No decree can however be 
made against him, without a day being allowed him, 
after he comes of age, to shew cause against the decree ; 
and he is always, within six months after coming of age, 
served with a subpcma to shew cause, why the decree 
should not be made absolute ; and if no cause be shown, 
or the cause shewn should not be allowed, the decree 
may be the next ended to compel mutual conveyances. 



SECTION III. 

Of partition by act of parliament. 

So many, however, are the difficulties of obtaining Partition by 
partition, even by bill in equity, that if it be desirable to ^^ntf ^"*"* 
gain the legal estate immediately, it is often necessary 
to resort to Parliament for a private act; as, for instance, 
where there are infants interested who would be entitled to 
shew cause against the partition, even at the distance of 
many years. Or if the estate be so circumstanced, that 
partition cannot be obtained either at law or in equity, 
as if the parties interested be lunatics, — or the surviving 
trustee (or his heir) of a settlement, with all the requisite 
powers for completing a partition, be a lunatic, — or the 
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CBAP. IX. trustees of an estate in strict settlement, have no power 
to make a partition, and the parties interested be 
infants, or only tenants for life, with contingent remain- 
ders to persons not ascertained, or not in being, — or the 
trustees have a power to make a partition, but have no 
authority to apply the money received for equality of 
partition,— or to raise the money to be paid for equality 
of partition,— or if there be a power to make partition, 
with a power to raise the money to be paid for equality 
of partition, by sale or mortgi^ of pait of the lands in 
settlement, but the money could be raised, with greater 
ease and benefit to the parties interested and the 
remainder-men by a sale of timber, but the tenant for 
life in possession is restricted from cutting more than a 
certain quantity annually, or the tenant for life in such 
a case is subject to impeachment for waste. And so in a 
variety of other cases in which the intricacy of our system 
of settlements renders it impossible fully to accomplish 
the objects which the wants of families render necessary 
or expedient. Even in many cases, where the objects 
could be effected by bill, yet it would be clogged with 
so many inconveniences and impediments, that it is 
better at once to incur the expense of getting a private 
act. 

The private act operates as a conveyance, and trans- 
fers an immediate legal estate to the trustees appointed 
to make the partition, — or immediately to the parties 
themselves, (if the property which each is to take has 
been previously fixed), without any conveyance from the 
trustees. 
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CHAPTER X. 

OF DEEDS TO LEAD THE USES OF FINES AND 
RECOVERIES, 



1. Of the teiiaut to the prtecipe. 

2. Of the recitals. 

3. Of the declaration of trustfi. 

4. Operation of recoveries andjines. 



SECTION I. 
Of the tenant to the prtecipe. 

If a wife be tenant for life, or tenant in tail, the hus- Tenam to i 
band alone may make a tenant to the priecipe, and no P'^'^'P*- 
fine IS necessary, the freehold being in him. 

It sometimes happens that lands are conveyed to a 
tenant to the precipe for suffering a recovery, which is 
postponed by some accident, and, some years afterwards, 
the same lands are conveyed to another tenant to the 
preecipe, and the recovery is suffered. The recovery, in 
Huch a case, would be defective, because the second 
tenant to the prtrcipe would not have the freehold vested 
in him, it remaining in the person first intended to be 
the tenant. If, therefore, a second conveyance be 
necessary, it should be made to the same pennon, as in 
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CBAP. z. the first instance ; or. if he be dead, to his heirs : or 

tXC. I. 

such first grantee, or his heir, should join in the convey- 



ance to the new tenant to the pnecipe. 
Tenant to It IS uaiial to make the tenancy to the freehold by 

jj^^ * baigain «nd sale oirolled, and, sometimes, by bargain 
and sal^ and leaoe and release. It is convenient to 
have a bai^ain and sale ; and this is the general practice 
when the estate is intended to be sold, and there is a 
probability of such sale. When there is a bargain and 
sale, the whole title under the recovery is on record, 
and this obviates the necessity of takii^ copies of the 
recovery deed, a measure at this day of great importance 
and deserving seriouA attention. 
Recitab. Where the eldest son, tenant in tail under a will or set- 

tlement, sufiers a recovery to bar the estate tail, and vests 
the fee in himself, no recitals are necessary. The parcels 
may be conveyed by the same description as in the set- 
tlement creating the entail, or, if no settlement, as in the 
most modem title-deeds; but to guard against omission, 
there should always be a sweeping description, after the 
general words, '^ Together, &c," in some such terms as 
the following :— '^ And all other the freehold messuages, 
** fiuj,, of the [grantor]^ or whereof, or wherein, he or any 
** person or persons. In trust for him, is, or are seised of 
'^ any estate of inheritance, situate, being t>r arising, or 
^' tobe had, received or taken, in, or within the several 
''towns, townships, &c., of &c., (enumerating them 
'' over again) or any of them.'' If there be any tithes, 
whether issuing out of the lands conveyed, or out of 
other lands, they should be noticed, inasmuch as tithes 
will pass in a deed by general words, but not in a fine or 
recovery, without being mentioned. 



CHAP. X. 
SEC. ZI. 
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' SECTION 11. 

Of the recitals. j, * 

RecoTeiy deeds should always shew ' the creation of 
the estate tail, and the right of suffering the recovery, 
by stating the determination of all prior estates of 
freehold. 

If a recovery is to be suffered of an advowson, (for Recovery of an 

■L*i_ I.' '—^ ii_j'a a • advowson. 

which, as being an incoi|)oreal hereditament, a practpe 
wiU not lie) it is necessary tQ insert some land in the 
deed, whether there be any or not. 

When a recovery is' to be suffered for rens^lling the Recovery pre- 
fkmily estate on an agreement between the father, tenant oement. 
for life, and the son, tenant in tail, the former settlement 
must be recited, and th6 father alone may, by lease and 
release, or bargain and sale, or both, convey to the ten- 
ant to dhe prtscipey habendum for ahd during their 
joint natural lives. See, To the intent, 8cc., in the usual 
form, after which must follow the limitation of the uses*' 
If the original estate for the life of the father, the 
mother's jointure annuity, and the term for raising 
yaonger childrens' portions, are to remain unaltered, the 
recovery may be declared in the first place, for corrobo- 
rating' and confirming ** the several uses and estates, in 
^* and by the settlement, limited, created and declared, 
** precedent to> or before, the limitation to the first son of 
^ the said \thefather\, and the heirs of his body, and for 
** corroborating and confirming the several powers and 
'^ privileges to the same precedent uses, estates, terms of 
** years and charges, and every or any of them, belonging 
'' or annexed, and from and after the determination of 
** the said precedent uses, 8cc," then to the son in fee, or, 
^^ To such uses as the father and son shall jointly appoint^ 
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CHAP. X. «* remainder to the use, intent and purpose that the 

'■ — '— *^ mother may have a rent-charge in addition to her join- 

" ture with powers of distress and entry, and a term limi- 
'^ ted to a trustee for better securing the same, remainder 
''to the son ip foe, or in such other manner as may be 
" agreed upon." .; 



r % 



SECTION III. 

Of the declaration of the trust in a new settlement. 
Declaration of I'he trusts must be declared concerning the new 
*^wMttl*nr \ ^"^^^^^^ term, with a proviso for the cesser when they are 
all performed, or become unnecessary, or incapable 
of taking effect. If the father is to have a sum of 
money out of the estate as a recompence for build- 
ings and improvements made by him, a power must 
be given to him to charge and borrow it at interest, 
(over and above any sum which he may have a power 
to charge by the old settlement), and, for securing 
the repayment thereof, to make any grant or demise by 
way of mortgage with a proviso to cease on payment of 
the money. The father should covenant to keep down 
the interest, during his life, of all sums of money which 
he has power to charge or borrow during his life. If 
there be not a leasing power in tlie.dd settlement, one 
should be inserted in the recovery deed. And, in order 
to protect the father's life estate from the judgments 
and incumbrances of the son (which, by the recovery, 
would be let in upon the new fee acquired under it) it 
is proper to insert a proviso, " that if the tenant in tail 
" shall not pay io his father, the tenant for life, a laige 
'' sum; of money on a day mentioned in the deed, which 



CHAP. X. 
SEC. IV. 
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" must be subsequent to the suffering of the recovery, then 
** the grant and conveyance made by the tenant for life, 
^* but not the uses or purpose^ upon or for which the reco- 
" very is to enure, shall be void, and that it shall be lawful 
*' for the tenant for life, to enter as in his- former estate." 
Under this proviso, the conveyance to the tenant to the 
praecipe, becomes conditional^ and, oi\ non-payment of 
the money, the estate of the father returns to him unaf- 
fected by the acts of his son ; yet, as there was a good 
tenant to the praecipe y at the time when the recovery 
was suffered, the uses will stand, though the grant or 
conveyance to the tenant to the precipe becomes void. 

The same purpose may perhaps be accomplished by 
the tenant for life making a demise to a trustee of his 
life-estate for a ^rm of years, if he so long live, in 
trust for himself, but the former is the preferable mode. 



SECTIOl!f IV. 

.' . Of the operation of fines and recoveries. 

Tenant in tail, with the immediate reversion in fee Effect of a fine 
in himself, by levying a fine, come ceo &6., converts his J^a!^^^"^ "* 
estate tail intb a base or determinable fee, which veill 
inerge (though an estate tail will not, being protected 
by the statute de donis) in the immediate reversion in 
fee, and thus the estate tail will be destroyed. 
' But if the reversion in fee so vested in the tenant in 
tail, happens to be subject to the debts, judgments or 
mortgages, or other incumbrances of his father, or of 
the person from whom he took it by descent or other- 
wise, the fine, by bringing the reversion into possession, 
will let in these incumbrances. 
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CHAP. X. If the estate tail be an equitable one, (that is where 

'. — ! — the fee is in trustees or mortgagees) all the subsequent 

MmtaWe^reco- ^^^^^ions are equitable also. The recovery of the 
very. tenant in tail will bar all the remainders and reversions, 

though there be no legal tenant to the precipe: but a 
legal remainder cannot be barred by an equitable re- 
covery. 

After an equitable tenant in tail has suffered a reco- 
very, he is entitled to call upon the trustees of the legal 
estate (provided there are no existing or unsatisfied 
trusts) for a conveyance of it to him. 

In order to bar- the issue of tenant in tail by a fine, 
it is not necessary that he should be in possession of the 
estate ; so that where there is a number of tenants in 
tail inheritable one after another, and the tenant for 
life refuses to convey to a tenant to the praecipe for suf- 
fering a recovery, they may join in levying a fine sur 
concessit for a teYm of years, or a fine come ceo l^c. de 
droit tantum to \ mortgagee or purchaser, which will 
convey an estate that will have continuance, so long as 
the tenants in tail, or any of them, or any of their issue 
inheritable to the entail, are in existence, and they may 
covenant, that on the' death of the tenant for life, the 
first person entitled in tail, shall suffer a common re- 
covery to establish the demise or conveyance in fee. 

A fine sur concessit, for a term of years, is preferable, 
not only because a doubt has arisen, whether the issue 
of a tenant in tail who has levied a fine, can, after his 
death, bar the estate tail and remainders over by a 
recovery, but also if a fine come ee9 8^c. be levied, the 
eonuxee or his heir (who may happen to be an infant^ 
or out of the kingdom^) must join in conveying to the 
tenant to the precipe ; but if a term be created, the in- 
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heritance still remains vested in the tenant in tail, who, *^"*'' **• 

SEC. IV. 

if living, or his issue, if he be dead, may, with the con- 

« 

currence of the conuzee in a fine sur concessit ^ make a 
tenant to the precipe and bar the estate tail and re- 
mainders. 

If a married woman be entitled to an annuity, issuing Extingmsh- 
or directed to be raised out of lands, she may extin-nuity,&c. bya 
guish the same by levying, along with her husband, a fine ™an h*ow^ be 
of those lands. If she is entitled to the interest, pay- effected. 
able to herself, exclusive of her husband, of a sum of 
money charged on lands, it may also be extinguished 
by a fine of the lands. 

If a married woman be vouched in a common reco- 
very, it vdll extinguish her dower, her powers of ap- 
pointment and .any other right, interest, sum of money, 
or incuDfibrance she may be entitled to, out of the lands 
entailed, and will haye, as to her, precisely the same 
effect as a fine, she being bound in one case as well as 
the other by the judgment of the court : but if the estate 
be limited back to the husband in fee, dower will attach 
upon this estate. 

If a term of years be subsisting, the trusts of which Term may be 
are satisfied, but the term cannot be got in, it may be L ^ l!^e. ^ 
barred by a fine^ expressly levied for that purpose ; but 
then there must oe a representative of the term in being, 
and free from disability at the time when the fine i» 
levied. If the term were vested in a person who died 
intestate, and there were no administrator at the time 
when the fine is levied, it will be no bar ; but if there 
were an adiAinistrator at the time, who died afterwards^. 
^ and no other administrati<m. taken out befote the end 
of the five years, as the time has once begun to run, the 
non-claim will, at the end of that period,, be complete. 
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CHAP. z. A term assigned to a trustee by a person who is seised 

'. — I — of the inheritance, is not barred by the fine. 

Mudescripdon If part of the lands intended to be comprised in a 
a recoverr* "* recovery, be omitted by mistake, and the description in 
the deed will authorize it, the recoveror has a right to 
make his election, and to ascertain the particular parts 
of the premises upon which the recovery shall have 
effect : this may be done to answer any temporary pur- 
pose, but a new recovery should be afterwards suffered. 
Recoveries and fines, where the parcels are insufficient, 
may be amended on motion, provided the description in 
the deeds to lead or declare the uses are sufficiently 
comprehensive. 
Effect of a A conveyance by tenant in tail, without fine or re- 

^nvejance by covery, passes an estate for his life only, determinable 
by his issue in tail; but inasmuch as such estate 
amounts to a freehold, if the tenant in tail afterwards 
wants to suffer a recovery, the grantee, in such con- 
veyance, must join ill making the tenant to the pracipe, 
or otherwise the recovery would be void, as the tenant 
in tail had not the freehold in him at the time the 
recovery was suffered. Whenever, therefore, tenant in 
tail in remainder, expectant on an estate of freehold, 
wants to make a security for money, the right way is 
to demise for a term of years, and levy a fine sur cort- 
cessit to confirm the term, which will have continuance 
so long as the tenant in tail, or any of his issue in- 
heritable to the estate tail, are in existence ; and, as the 
possession of the termor is always considered as the 
possession of the reversioner, the tenant in tail may, on 
the death of the person who had the preceding estate of 
freehold, suffer a recovery in the same manner as if he 
had never granted the term ; And, forasmuch, as the 
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recovery of a tenant in tail lets in all estates^ charges chap. x. 

SEC IV 

and incumbrances, created by him, the term will thereby '. — l — 

be established; though, in such a case, if it be the 
intention to keep the term on foot, it would be proper 
to confirm it in express words by the recovery deed. ' 

There is no occasion to vouch the tenant for life. Voucher, who 
However it is prudent to do this when the tenant ^^^''^^ ^^''^ ***• 
for life is the person to whom the settlement is made, 
or heir of the family. By joining the tenant for life in 
the voucher, old dormant entails may be barred. 

When a married woman, who is tenant for life, is to 
convey an estate, and a recovery is necessary to com- 
plete the title, she and her husband should join in the 
voucher, that she may effectually pass the estate for 
life. For though strictly speaking there is no necessity 
that the tenant for life should be vouched, it is advise- 
able ; as by their concurrence appearing on the record of 
the recovery, it will be presumed that there was a good 
tenant to the pnecipe, though tho deed making the 
tenant should be lost. 

Where lands have been in the family a long time, Iq what cases 
and the parents are tenants for life, and a child tenant t^ble voucher 

* ' may be proper. 

in tail, it is adviseable to have a recovery with treble 
voucher, that the son may vouch the parents. By these 
means all dormant titles, if there are such, will be 
barred. A common recovery, with treble voucher, is 
also the proper assurance, when tenant in tail creates 
an entail ; in that case, the new tenant in tail should be^ 
vouched, and vouch the old tenant in tail. 

Suppose an estate to be limited to the first and other 
sons of a marriage, and doubts are entertained whether 
the eldest is not a bastard, it will be proper, if practi- **• 

cable, that the first and other sons should be vouched. 
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CHAP. X. It seems, howeyer, to have been doubted by the most 

\ eminent conveyancers, whether there was any case in 

which a recovery with treble voucher was necessary, and 

it has been suggested by men very capable of forming a 

correct opinion, that two tenants in tail might be Touched 

jointly. 

Tiiere being no Where the tiUe to an estate depends on descent from 

family Mttie* fitflicr to SOU, through several successive generations, 

meat a recovery mjj jjq settlement appears to have been made on the 

should be 8uf- 

fered. marriage of the several ancestors, it is most adviseable 

that a recovery should be suffered, for the purpose of 
barring any latent entails ; and, under these circumstances 
it will be right, in the deed making the tenant to the 
freehold, to recite the fact, or state the reason for suf- 
fering a recovery. This recital will remove the pre- 
sumption of an existing entail under a settlement, in 
the rememberance or knowledge of the parties, and 
supersede the necessity of inquiring, on the part of the 
purchaser, after settlements, any further than such 
inquiry would have been deemed necessary if no reco- 
very had been suffered. 

The present owner is to suffer a recoyery on the ground 
that if there be any entail, under a settlement, by his 
ancestors on their marriage, he must at least be tenant 
in tail under that settlement, upon the well known 
ground, that limitations to the children of a person yet 
unborn, are too remote and void when an estate is limi- 
ted to that person. 

When a tenant in tail becomes entitled to the 
remainder or reversion in fee, by descent, a recovery is 
a mode of assursmoe always preferable to a fine. 
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CHAPTER XI. 



PARTNERSHIP ARTICLES. 



Though for the encouragement of husbandry and 
trade, stock on a farm occupied jointly, and also such 
used in a joint-undertaking, are considered as common 
and not as joint-property, and there shall be no survi- 
vorship tberein(l), yet some agreement is necessary be- 
tween the partners to ascertain the term of the partner- 
ship, their proportions of the capital employed, Sec. 
Persons, therefore, who enter into partnership, should Tha period of 
execute a deed to define the term for which the connexion should be 
is to subsist, — the amount of, and their respective shares *'^'''^- 
in, the capital,— their shares of profits, — the firm, and 
the place where the business is to be carried on, — ^with a 
variety of other matters to be found in all well-drawn 
articles of partnership. 

As the trade may be of such a nature as to sustain Death of 
the greatest injury if it should be interrupted and sus- P'"''^''- 
pended, for ever so short a period, by the death of any 
of the partners, it is usual, in moat cases, to provide 
that, in such an event, the surviving partners shall take 

(1) See in the maigiu 1 Vera. 317 ; Co. Lilt. 182. 
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CHAP, xu the whole stock, debts and effects, and shall pay to the 
representative of the deceased partner, in case he shall 
die before a general annual account shall have been 
settled, and before the day fixed upon for taking it shall 
have arrived, the sum which the deceased partner 
brought into the concern, with interest from the com- 
mencement of the partnership, and a certain allowance 
besides (suppose at the rate of £100 for three months, 
which is equal to five per cent, upon a capital of £8000, 
but it must not be called interest, lest the contract should 
appear usurious), in lieu of profits, the above to be se- 
cured by the bond of the surviving partners, payable, 
with intei^est, by instalments, at three, six, and nine 
months, or as may be agreed on ; but if a general ac- 
count shall have been settled, or the time limited for 
taking it shall have elapsed before the deaths of any of 
the partners, then the representative of the deceased 
partner is to be entitled to a sum equal to the amoont 
of his share of the stock and effects, upon balancing 
the last preceding annual account,— or to which it 
would have amounted if taken at the proper time, — with 
interest, and an allowance for profits from the settle- 
ment of the last general account to the death of the 
partner first dying, to be secured by instalments in the 
manner above-mentioned. The surviving partner should 
also give a bond of indemnity to the representative of 
the deceased partner against the debts due from the part- 
nership, and such representative should '' release and 
assign'' (for the partnership effects, though not liable to 
survivorship, still so Car partake of the nature of a jcHnt* 
tenancy or coparceny, as to pass by release more pro^* 
perly than by assignment) all the right and interest of 
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the deceased partner in the stocks, debts and effects be- _ chap, xi. 
longing to the partnership. 

In some cases, desperate and doubtful debts are to be Doubtful 
excluded from the general annual statement, and directed *** 
to be divided between the partners by lots ; but, as in 
all well regulated concerns these are valued and classed 
at the time when they are included in the general yearly 
account, it does not seem necessary to make any parti-* 
cular provision concerning them. 

In case the term shall expire, or the partnership be dis* Disaolution of a 
solved by notice under a power for that purpose in the P*''*^"*>>P« 
deed, then, after payment of the debts, the partnership 
eflfbcts must be directed to be equally divided by lots 
amongst the parties, according to their shares in the capi- 
tal, each giving muttial bonds, with sureties for payment 
of their respective shares of the partnership debts, and in- 
demnifying the others therefrom, and each assigning and 
enabling the others to receive the shares allotted to them 
of the debts owing to the partnership. As it frequently 
happens that one of the partners lends money to the 
concern, there should be a proviso in the deed, subject- 
ing the partnerdiip effects with the repayment of such 
loan with interest; and as one paitner may ruin the 
rest, by drawing bills or granting securities in the name 
of the firm, for which no value is received, it may be 
useful to insert a clause in the articles, giving power to 
the otlier partners, immediately after any such proceed- 
ing, by any instrument under their hands and seals, to 
dissolve the partnership or dismiss him therefrom. 

It is expedient, in many cases, but particularly useful Arbitntm 
m partnership artides, to bind the parties to refer their ^^ 
disputes to the arbitration of three uidifferent persons ; 

rS 
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CHAW. XI. ^hen there are two partners, and when there are more» 
to as many persons as there are parties concerned ; where 
there are to be three arbitrators between two parties, 
each partner must choose one, and those two must asso- 
ciate to themselyes a third, and the award of two to be 
conclusive. To prevent inconvenience from either of the 
parties refusing to nominate his arbitrator, it may be 
directed that, after one of them has made his nomina- 
tion, and given notice thereof to the other, if he shall 
not name within a limited time, the first arbitrator shall 
name a second, and these two a third, before they pro- 
ceed, and that the award of any two shall be binding. 
It is useful, also, to direct that the submission to the 
award shall be made a rule of one of the Courts at West- 
minster, in which case the party may be attached for 
refusing to perform it ; which is a more expeditious me- 
thod of obtaining judgment t£an by suing on the bond 
or agreement to arbitrate. 
Appointment ^^ partnership articles, it may be stipulated, that a 
of a ijicceMor ^^^ ^, g^^^g other relation or person nominated by will, 

and, if no nominee, the executors or administrators of 
the partner dying shall succeed him in the business. In 
this case, deeds will be necessary to substitute and con- 
firm him a partner, and to subject him to the perform- 
ance of the partnership articles, and the losses which 
shall thenceforth be sustained in the business. 
Real estate Houses, buildings and lands may constitute part of 

^^i^truf- the joint-stock ; but all real property so circumstanced 
tees for the should be vested in trustees for the purposes of the part- 
p)[^^niiip. nership, or in the partners as joint-tenants, subject to 
the agreement in the partnership articles for a divi- 
sion, &c at the end of the partnership ; otherwise the 
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heir or devisee of any one of the partners might, on chaf. xu 
coming into possession, intemipt th6 business of the 
surviving partners, or put them to great inconvenience 
by refusing, till compelled, to convey the share of the 
deceased partner to the survivor. 

The term partnership is usually applied to asso- Deeds for the 
ciations of a small number of persons. Where the JJmp^^es,** 
number is considerable, they are usually • called a 
*' company," as '* the East India Company," Such 
companies are sometimes established by act of parlia- 
ment, and then of course they are governed by laws con- 
formable to their charter. If the company be formed 
by the mere agreement of the parties themselves, then 
it is governed by the same laws as any other partner- 
ship, subject to the provisions of the deed for the settle- 
ment of the company. The deed of settlement usually 
provides, that the capital shall consist of a given 
sum, and be divided into a certain number of 
shares that no proprietor shall hold more than a 
given number,— that the affairs of the society shall be 
conducted by a committee of proprietors, to be chosen 
by the general body and called directors or managers* 
There are also provisions for the appointment of proper 
officers, and for their regulation, — ^for calling general or 
extraordinary meetii^, their objects, powers, 8cc., — 
for regulating the alienation of shares by sale or on 
death or bankruptcy, — ^wiih the other usual provisions 
for dissolving the company, 8ic. 



CHAPTER XIL 



OF EBC0NVETANCB8. 



ReoooTevaoce When the principal and interest due on. a mortgage 
of freehold by a j^jg discharired, the estate must be reconveyed to the 

mortgagee to T . . i_* i. • 

the mortgagor, mortgagor, if living, but, if dead, to his heir, devisee or 
trustee, Sic In the .first case it is necessary to recite 
the mortgage, and, after taking notice that the principal 
remains due, with so much interest, to reconvey in con- 
sideration thei:eof, to the mortgagor in fee, with a cove- 
nant from the mortgagee, that he has done no act to in- 
cumber. If the mortgagee be dead, and the l^al estate 
has been devised to his trustee, or descended to his heir, 
the will must be recited or the descent stated, and, in 
consideration of the mortgage-money and interest paid 
by the mortgagor to the executors or administrators of 
the mortgagee, the heir or trustees, by the direction of 
the executor or administrator, must convey to the mort- 
gf^r, with a covenant that no act has been done to in- 
cumber ; but it is not usual for the exiecutors or admini- 
stratorsy unless they are residuary legatees, to covenant 
against the acts of their testators. 

EeoonTeyance On a reconveyance of copyhold lands by surrender, 

^^ ^ ' the executor should be a party as well as the heir, in 

order to shew that the principal and interest have been 
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paid, for if the surrender should be from the heir alone, chaf. »n. 
there is no proof upon the face of it that the principal 
and interest have been discharged. 

A deed of covenant is proper on the reconveyance 
of copyhold lands, to evidence the payment of the 
money. 

If, after the mortgage, the mortgagor have devised Reconvcyanc« 
or conveyed the mortgaged lands to uses, or upon gaged lands 
trusts, his will, or the conveyance, should be recited, ^^^ve descend- 
and the lands should be reconveyed to those uses, or 
upon those trusts, or to, for, or upon such of the same 
uses as are existing, &c. 

If a termor for 999 years, make a demise for a less Recmveyanc* 
term, suppose 900 years, by way of mortgage, and, upon ^ed outo/*'" 
payment of the mortgage-money and interest, the lands lea»«i^old. 
are assigned to the mortgagor, no part of the original 
term will be merged, but the mortgage-term will be 
re-united to the reversion left in the mortgagor, though 
it may not be improper to add, after the habendum, the 
following, or some such words •- — "And to the intent that 
" the said term of 900 years may no longer subsist as a 
" distinct term or interest, but may be reunited to, and 
" and constitute a part, of the said term of 999 years, 
" from which the same was, by the said recited inden- 
." ture of demise, severed or divided.*' 

When a mortgage is made of freehold land by de- Reconveyance 
mise, the term, on payment of the principal and interest, ^^J^^*^ ^'^ 
mity be surrendered to the mortgagor, provided he hath demise, 
granted no intermediate estate, either in fee or for years, 
to a third person, which will prevent a merger ; but 
if the word " assign," as well as the word " surrender," 
be mado use of, then, if the term cannot merge, it will 
vest in the mortgagor, and continue a distinct estate in 
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CMA», %iu him, until, from an alteration of circumstances, a 
merger can take place. 

It may be further observed that the reconveyance 
should contain two distinct operative parts, by the first 
pf which the mortgagee reconveys his estate in the 
land to the mortgagor, and by the other he releases 
the mortgage-money. 

The reconveyance is very generally, and perhaps 
ought always to be, made by indorsement, because, in 
the first place, this is the least expensive mode, and in 
the next, there is no chance of the evidence of the recon- 
veyance being lost, as might easily happen if it were 
made by a separate deed. 



Reconveyance of mortgaged premises (being free^ 
hold estates J by way of indorsement, with a de^ 
claraiion thai the mortgage^money (which was 
TBUST-MONET,) shouid thenceforth be and remain 
upon the same trusts as if it had never bbbn 
INVESTED in mortgage. 

This indenture, &c. between 

the within-mentioned [mortgagee']^ of the first part, 

{mortgagor]^ of the second part, 

——————— [y}ife]y the wife of [mortgagor^, 

of the third part. 
Whereas the within-mentioned principal sum of £500, 
and all interest thereon up to the day of the date of these 
presents, have been fully paid and satisfied by the said 
[mortgagor"] to the said [mortgagee]^ as he the said [mart" 
gagee] doth hereby admit and acknowledge : 

Now THIS INDENTURE WITNESSETH, that in Consideration 
of the premises, and for and in consideration of the sum of 
ten shillings, of lawful, &c. to the said [mortgagee] paid, 
&c. (the receipt, &c.), He, the said [mortgagee']y hath 
bargained, sold and released, and by, ^. unto the said 



OF RECONVEYANCES^ ' 249 

[mortgagor] (in his actual &c.), all the messuages and chap, xiu 
tenements^ and other hereditaments comprised in the within- 
written indenture, and therehy released and assured, or in- 
tended so to he, with their and every of their rights, mem- 
hers and appurtenances. And all the estate of him the said 
[mortgagee]y of, in, to, or out of the same, 

To HAVE AND TO HOLD, &C. 

Unto and to the use of the said [mortgagor'], his heirs 
and assigns for ever, Upon such trusts, and to and for such 
intents and purposes as the said hereditaments would now 
have heen suhject to if the within-written indenture, or the 
lease for a year on which it is grounded, had not heen made 
and executed. 

And this indenture also witnesseth, that in consi- 
deration of the premises. He, the said [mortgagee]^ hath 
remised, released, and for ever quit-claimed, and hy, &c 
Unto the ssdd [mortgagor], his executors, adinlnistrators 
and assigns. All the within-mentioned sum of £1,000 three 
per cent. Consolidated Bank Annuities, and all and singular 
the premises hy the within-written indenture aforesaid, or 
intended so to he. To the end that the said principal sum of 
£1,000 three per cent. Consolidated Bank Annuities, and all 
and singular other the premises hy the within-written inden- 
ture assigned or intended so to he, may henceforth remain 
and he 

Upon such trusts, and to and for such intents and pur- 
poses, as the same would now have heen suhject to if the 

within-written indenture had not heen made and executed. 
[Short covenant hy mortgagee that he has not incumbered.^ 
In witness, &c. 



CHAPTER XIII 



APPOINTMENT OF RECEIVER. 



Where there is a coyenant in mortgage or annuity- 
deeds for the appointment of a receiyer, it should be 
distinctly stated, that the receiyer, though appointed by 
the mortgi^ee or annuitant, after default of the mort- 
gagor or grantor to concur in the appointment, should 
be the agent of the mortgagor or grantor, thus : — ^^ And 
** that the person or persons so appointed should be 
*^ treated and considered as the agent of the said {jnort-- 
'' S^S^ or grantof\y or his assigns, for every purpose of 
^' applying a competent part of the rents and profits of 
'* the hereditaments in satisfaction of the said annuity, 
" 8cc." 

The following is the form of a deed for the appoint- 
ment of a receiver : — 

Deed for the And whereas upon the treaty for it was 

appointment of i^^^d that, for securing the due and regular payment 
thereof, the said should be appointed receiver of 

the rents and profits of the said and other 

hereinbefore as aforesaid, upon and under the 

terms, stipulations and agreements hereinafter contained: 

Now, THEREFORE, THIS INDENTURE WITNESSETH, that, in 



frntmrn^m 
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pursuance of the said agreement, and for the eonsiderations cwAr. xuu 
hereinhefore expressed, he, the said , with the 

approbation and concurrence of the said , testi- 

fied by his executing these presents. Hath constituted and 
appointed, and by these presents Doth constitute and ap- 
pomt, the said receiver and agent, from time 

to time, in the name of him, the said , to ask, 

demand, collect and receive aU and every the rents and 
profits of all and singular the said hereinbefore par- 

ticularly mentioned and hereby charged and as 

aforesaid, of and from the present and future occupiers 
thereof respectively, as and when the same shall from time 
fo time become due and payable ; and, in case of the non- 
payment of such rents and profits, or any of them, to take 
^d use such lawful remedies for recovering and obtaining 
payment thereof, or any part thereof, by action, suit, dis- 
tress, or ptherwise, as shall be thought i^e^^essa^y, and fur* 
thejr to perform and ei^ecute all othc^r acts, matters and things 
needful and requisite for the collecting and receiving the said 
^ents and profits, as fully and effectually, to all intents and 
purposes, as the said could dr might himself 

do ; And the said dodi hereby order and direct 

all and every the tenants and occupiers of the said 
and premises, to pay unto the said all and 

every the rents and profits thereof for the purposes herein- 
after mentioned ; And doth hereby declaice, that his re- 
ceipts In writing shall be good and sufficient discharges to 
the same tenants or occupiets for (such rents and profits as 
they shall respectively pay to him:. And it is hereby agreed 
|md deolared betwee^i and by all the, parties to these pre- 
sentSy that the said do and shall, from time to 

time, pay and apply the rents and jj^ofits which he shall re- 
ceive by virtue of these presents in the manner following, 
(that is to say,) in the first place, pay thereout all land- 
lord's taxes, and all rates, assessments and impositions, 
which now are or hereafter may be taxed and rated 
charged, assessed, or imposed on the said and pre- 

mises, or any of them, or on the owner of the same pre- 
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euAw. xnu mises for or in respect thereof, together with the expenses 
of all necessary repurs thereof, which onght to he done by 
the landlord ; and also do and shall retain and deduct to 
himself thereont per cent, per mmum upon the gross 
rental which he shall actually receiTe as aforesaid, as a 
compensation for his time and trouble in acting as 
receiver as aforesaid ; and, in the next place, do and shall 
{^siate here the other truete of hie appointment^ ; and, lastly, 
do and shall pay, or cause to be paid, unto the said , 

his heirs, executors or administrators, or as he or they shall 
order and direct, all the clear residue and surplus of the 
rents and profits of the said and premises, 

which shall firom time to time renuun after answering the 
several purposes aforesaid, or such of them as shall be in 
a state of actual performance, and the said , 

doth hereby for himself, his heirs, executors, administrators 
and assigns, covenant, promise and agree, with and lo 
the said , his executors, administrators and 

assigns, and also with and to the said 

, his executors, administrators and assigns, 
that he, the said , shall and will, from time to 

time, so long as he shall continue to be the collector and 
receiver of the aforesaid rents and profits, truly and punc- 
tually pay, or cause to be paid, in manner, and for the 
intents and purposes aforesaid, all such sums and sum of 
money as shall be collected and received by him, under or 
by Virtue of the aforesaid power or authority ; And the said 
, doth hereby for himself, his heirs, executors and 
administrators, covenant, promise and agree, with and to 
the said , his executors, administrators and 

assigns, in manner following, (that is to say) That he, the 
said , shall not, nor will, without the previous 

consent in writing of the said , his exiecutors, 

administrators or assigns, revoke the powers or authorities 
hereby given to the said , or to be given to any 

such future receiver, as hereinafter is mentioned, or any of 
them, or do, or suffer to be done, any act or thing to lessen, 
or in any manner affect the same, or impede the execution 
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thereof 9 during the continuance of the said chap, xiu. 

And also, that in case the said , or any future 

receiver to he appointed as hereinafter is mentioned, shall 
die, go to reside heyond seas, refuse, or become incapa- 
ble to receive and collect the rents and profits of the said 
, and other premises, or shall misapply the same 
rents and profits, or any of them, or shall otherwise misbe- 
have himself in the confidence hereby in him reposed, 
during the continuance of , then, and in any 

of the said cases, he, the said , shall and will 

join with the said , his executors, administrators 

and assigns, in removing the said , or any future 

receiver, from his said employment, and shall and will, duly 
constitute and appoint such other fit person in his stead as 
the said , his executors, administrators and 

assigns, shall, from time to time, nominate or approve, to 
collect, receive and pay the rents and profits of the said 

and other premises, upon and for the trusts 
and purposes hereinbefore declared thereof, and so from 
. time to time, when and as often as the like case shall hap- 
pen during , and in case the said 
shall refuse or neglect so to do for the space of three ca- 
lendar months next after the death, departure to reside be- 
yond seas, refusal to collect, incapacity, or misbehaviour of 
the said , or any such future receiver as afore- 
said, then, and in such case, it shall and may be lawful, to 
and for the said , his executors, administrators 
or assigns, if he or they shall Aink fit, without the concur- 
rence of the said , to constitute and appoint some 
fit person to collect, receive and pay the said rents and pro- 
fits, upon the trusts and for the purposes aforesaid, with 
such reasonable salary for his trouble and expense as he, the 
said shall think proper, not exceeding in 
the pound, upon the gross rental of the said premises, for the 
time being ; Provided always, and it is hereby agreed 
and declared, that the said , his executors, ad- 
ministrators and assigns, shall not, in any case, be charged 
with or answerable for any loss, misapplication, or non- 
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CMAF. am, application of the said rents aadproftts^ or any part tliereof, 
by reason of any defanlt, negleet, or bvcadi of tnist in tba 
taid y or any fntore eoUoelor or recarer to be 

^ipointed as aforesaid, bnt tba^ sncb loss, misapplication, 
or nsn-applicatimi, and every 'receiTer's salary, sball be 
wholly borne and paid by the said , his ezecntors, 

adnmnstratora, or assigns: PnoTmsn ai.wat8, and it is 
hereby agreed and declared, that the said , or 

any receiver so to be appointed as hereinbefore is men- 
tioned, shall not, in any wise, exercise the powans or av- 
thorities hereinbefore contained, unless and nntil one half* 
yearly payment of the said shall be in arrear 

and unpaid by the space of thirty days or more next after 
the same shall become payable, any thing hereinbefore con- 
to the contrary notwithstanding. 



CHAPTER XIV. 



OF ESTATE BILLS. 



A private act of parliament, which has been defined Efiectof a con- 
to be " an assurance of record (1)," does not, like other ^^j^^J^J^* 
assurances, depend on the aid or consent of the parties 
themselves, but upon the authority of the high court of 
parliament, where it is placed upon the same footing as 
the records of the kingdom. 

No species of private act is so involved, or re-Occaaioiwon 
quires so much skill and knowledge in the framing ^tnuinlly an 
it, as those for the conveyance of estates. Some of*PP^**^''^'* 
the purposes for which a private act may be necessary, 
have been already enumerated under the head of 
PARTITION. Other objects are the following: — ^to 
enable infants to suffer recoveries, or levy fines of en- 
tailed, or convey other, lands, for the purpose of making 
a family provision on their marriage, or for other 
reasonable and beneficial purposes, — ^to authorise guar- 
dians and committees to renew leases and apply rents, 
&c. in payment of fines and expenses, — ^to enable tenants 
for life, and others having only particular interests, or 
committees of lunatics, to make or renew leases, fell 
timber, or exercise other acts of ownership, which would 

(1) I Bl. Com. 184, 2 lb. 344. 
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c«A>, aiv. be beneficial to all parties interested, but wbose con* 
sent, by reason of coverture, idiotcy, &c., cannot be ob- 
tained,— to empower tenants for life and remainderm^i, 
to charge an estate with jointures, to enable them to 
marry suitably to thar rank and family, where no par- 
ties, except such as are very remotely interested, could 
be prejudiced thereby, — ^to enable tenants for life to raise 
portions for their younger children, under the trusts of a 
term, before the period fixed by the settlement, — to 
enable trustees of settlements to sell or exdiaiige 
settled estates, where opportunity occurs of thereby pro- 
curing others more eligibly situated, — to confirm ex- 
changes or partitions of estates, in cases where some of 
the parties are incompetent to assent to the agreement of 
the others, — ^to correct mistakes or omissions in family 
settlements, or other deeds, by which the intention of 
the settlors is prevented from being carried into effect, — 
to enable bodies-corporate to sell, purchase or exchange 
lands, where beneficial to the objects of their institu- 
tion, to authorise the enfranchisement of copyholds 
under settlement, — ^to dissolve a marriage in order 
to prevent a spurious offspring becoming entitled to 
settled estates, or other just cause,*— to naturalize 
subjects bearing allegiance to a foreign power, to 
enable them to hold land, or for other beneficial or 
reasonable purposes, — ^to enable a person to use the 
name and bear the arms of another, in pursuance of the 
conditional provisions of a will or settlement; — ^in short, 
to remove any obstacle which may be interposed to the 
full and beneficial enjoyment and disposition of property, 
by the parties substantially and beneficially entitled 
thereto. 
A conveyance thus made may be the act of the legisla- 



PROCEEDINGS ON AK ESTATE BILL. 257 

ture, yet it is, nevertheless, regarded as a mere assur- •«a'. xiv. 
ance, and cannot be noticed either by the court or the " 
jury, unlessispecially pleaded and set forth; unless, as is 
now generally the case, the act contain a distinct de- 
claration to that effect. 

Private bills, unless some rate or payment, or penalty Estate bills 
for breach of their provisions, — for then they become in ^nate in the" 
the nature of money-bills, and must originate in the House of 

. Lords* 

House of Commons,— may pass through their first stage 
in either house. Such bills, however, are very generally 
introduced first in the House of Lords, and more espe- 
cially in the case of estate bill^, inasmuch as the pe- 
tition for leave to bring in the bill must be referred to 
the judges, for their approval, before the bill can proceed 
in that house ; and, therefore, it is prudent, on the score 
of economy, to encounter this obstruction before any ex- 
pense has been incurred in preparing the bill, 8cc. 

Acts of Parliament, for the transfer or settlement of Parliament 
real property, were formerly obtained principally at the at^e prcMnt 
instance of powerful individuals, and often on very j'^y »» pasa- 

-. . ing estate 

slight, not to say unjust pretexts. In later times, how- bills. 
ever, much care and precaution has been practised, in 
reference to bills of this description, more especially in 
the House of Lords, where the bill is not allowed to 
proceed^ until the petition has been referred to two of 
the judges, and they have reported in favour of it. 

The first step, in this proceeding, is a petition, pray- The first step 
ing for leave to bring in the biU. The petition com- JeaTt^ b^rk?' 
prises a full recital of the state of the title, so far in « biU. 
as may be proper to shew the difficulties under 
which the parties labour, and the incompetency of 
any other court of judicature to grant relief; and' 
there must be an averment, that no persons who 

s 
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pgA>. TMw. may hereafter become interested in the estate, under 
Mi»t be tigned *®y Subsisting liniitations, can be piqadiced by the 
bj ftU inte- operation of the bill. By an <»der of the House ^ 

rcftsd Duties* . . ' 

Lordsy the petiticm must be signed by all parties who 



are interested in it; and this order extends to trustees 
for interested parties, with the exception oi such only 
as are mere conduit pipes, as trustees to preserve 
contingent remainders in strict settlements. Where 
the consent of material parties cannot be had imme- 
diately, thoe is generally a danse in the bill, declaring 
that its operation shall be suspended till they are 
able to give their consent In a recent case of this 
kind, one of the parties whose consent was to be 
had was residing abroad; he died before his consent 
could be obtained, and it was necessary to apply to 
pariiament again for a second bill to amend the firsts 
An act ctanot By a Standing order of the House of Lords, no private 
the Mie of ^biU can be had for the sak of lands, under which there 
llS^^thf^ are known to be any mines. Two instances have recently 
m «iaet. come under the author's observation, in which bills were 
rejected on this ground, after the parties had incurred 
considerable expense. The proper course, in this case, 
is to apply for a bill to demise the lands for a tenn. 
Fkofwont and It is also a Standing order of the house, that where a 
g'l^SinSSSg ^^ ^ brought to empower any person to sell or dispose 
UodButtUd, of lands in one place, and to buy or settle lands in 

or to be iwf^ 

ehated aadMf-doother place, the committee to whom such biUs shall 
*^' be referred, do take care that the values be fully made 

out; and if the bill shall fio^ be for making a new puj^ 
chase, but (mlyfor settling other lands in lieu of those 
to be add, in that case provisum shall be made in the 
bill, that such other lands be settled accordingly. Biit 
if the bill be to purchase and settle other lands, in that 



STANDING ORDERS OF THE HOUSE OF LORDS. 369 

case the committee are to take care that there be a g"^^p* "^' 

binding agreement produced for such new purchase; 

or if it shall be made appear to the committee, that 

such agreement cannot then be made, or that such new 

purchase cannot then be made and settled as desired by 

the bill, and the committee shall be satisfied with the 

reasons alleged for either of those purposes, in either of 

those cases provision shall be made in the bill, that so 

much of the money arising by sale of the lands directed 

to be sold, a& is to be laid out in a new purchase, shall 

be paid by the purchaser or purchasers into the Bank of 

England, in the name and with the privity of the 

Accountant-General of the High Court of Chancery, to 

be placed to his account there, ex parte the purchaser 

or purchasers of the estate of the person or persons 

mentioned in the title of the said bill, pursuant to the 

method prescribed by the act of 12 Geo. I. c. 32, and 

the general orders of the said court, and without fee or 

reward, according to the act of 12 Geo. II. c. 24 ; and 

shall, when paid in, be laid out in the purchase of 

nayy or victualling bills, or Exchequer bills. 

It is also a standing order of the House, that in any to bills for 
private bill for exchanging an estate in settlement, and *J^^V^ * f' 
substituting another estate in lieu thereof, there shall be tied lands, a 
annexed to such bill a schedule or schedules of such re* rents, &c. of 
spective estates, shewing the annual rent and the aimual ^ti» ^8tat«» 

* ° ^ must be an- 

value thereof, and also the value of the timber growing nezed. 
thereupon. 

And in all private bills for selling a settled estate, and 
purchasing another estate to be settled to the same 
uses, there shall be annexed to such bill a schedule or 
schedules of such estates, specifying the annual rent 
thereof; and every such schedule shall be signed and 
proved upon oath by a surveyor, or other competent 

s 2 
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c»*>. »iT. pemMi, before the committee to whrnn mch Inll Bhall be 

referred. 

PoMra gi*«n And also, when any of the parties interested in any 

woi^t^ Mw P"*^** bill, shall have power by soch bill to name 

a trustee in the room of any tniBt£e dying, resign- 



made in the bill, that such new trustee shall be ap- 
pointed by or with the approbation of the Court of 
Chatuxry. 
Notice Hvtba By a standing mle of the House of Lords, "it is 
^*^^* " ordered, that when a petition is presented to either 
" honsu for a private bill, notice shall be given to any 
" person being a mortgagee of the estate intended to be 
" affected by the bill." 

It IB believed, that on an estate bill, this is the only 
case in which notice is necessary. 
Befeieiic* of On the reference of the petition to the judges, the 
tlMju^^ various allegations of it must be proved by witnesses 
who have been previously sworn at the bar of the House 
of Lords. All deeds and written instruments affecting 
the property, which have been entered into within thirty 
years, must be proved by the personal attendance of the 
attesting witnesses, unless the circumstances be such as 
to authorize the judges in dispensing with their attend- 
ance. If an act of parliament be recited, a copy from 
the King's printer must be produced. The various facts 
of marriages, births, deaths, descents, intestacies, &c 
must be proved, as in ordinary cases of title. 

The form of the petition, and the judge's report, will 
be beat nnderstood by the two following fonns : — 

To the Right Honourable the Lords Spiritual 
and Temporal, in the Imperial Parliament as- 
sembled. 
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CHAP.XIT. 



The humble Petition of A. B. of Chelmsford, 8fc. 

and iMary'], his wife, formerly 0. M. Ay C. A, of 

the same place, spinster, and E, B, of &c., spinster, 

and A, B. the younger, (^E, B. and A By the 

younger, being the two children of the said A. B. 

and \^Mary\y his wife, who have attained the age of 

twenty-one years,) and the said A, B the elder, 

on behalf of [infants^y being the eight other 

children of the said A, B the elder, and [^Mary] 

his wife, who are all minors under the age of 

twenty-one years. 

Sheweth, 

That by an indenture bearing date, &c. 17 — y and made 

between E. A, therein described, and Ann, his wife, of the 

one part, and 8, Ay therein also described, of the other 

part. After reciting that the said E. Ay and Ann, his wife, 

and B. Ay held in common, undividedly, all the estates 

therein mentioned in , in the said county of Essex, 

(that is to suy,) the said E. A, and A, his wife, one-third 
by themselves, and the said iS. A, two-third parts. It is 
witnessed that each covenanted for themselves^ and their 
several heirs and assigns, that a partition of the said estates 
should be made between them in manner following, that is 
to say, first, that the said E, A and A, his wife, should, from 
henceforth, have and enjoy in severalty, by themselves and 
their heirs, the messuages, lands and other hereditaments 
therein particularly described ; and, secondly, that the said 
S, A should, from thenceforth, have and enjoy in severalty, 
by herself and to her heirs, for her two-third parts, the cot- 
tages, lands and other hereditaments, therein also particu- 
larly described ; 

That by indentures of lease and release, bearing date 
respectively the — and — days of July, 1796, and made 
between the said 8, A. of the first part, W. M, of the second 
part, and X, F. of the third part, (being the settlement of 
the real estates of the said /S. Ay made previous to and in 
consideration of the marriage then intended, and which was 
shortly afterwards duly had and solemnized between the said 
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0UA9. xiT. fFi M. and B. A^ the hereditameDts and premises herein- 
before recited to have been allotted to the sud S. A, were, 
together with a manor and other hereditaments therein men* 
tioned, conveyed and limited by the said & Ay \Jn strict 
settlemeni a» the husband, vnfe and issue, — remainder as 
8. A should hy deed or will appoint, — remainder to her in 
/ee^-^fHneer to trustees, with consent of husband and wife^ 
or survivor, to sell the premises at , and therewith 

to pay off mortgages of £ and £ , therein men^ 

Honed, and surplus^money to be settled correspondently.'] 

That the marriage between the said /Fl Jf. and 8, A. 
was duly solemnized ; And that the said 8. A, afterwards 
called 8. M, duly made^ signed and published her last will 
and testament, in writings in manner required by the power 
or authority given her by the said hereinbefore in part 

redted indenture of settlement, beamg date the day of 

Jan. 17— -9 and thereby did [devise her realty to trustees 
for five hundred years, and, subject thereto, to the peti- 
Honers, M. A. and C. A. for their respective lives, as tenants 
in common, with benefit of survivorship ; After death of 
survivor, to all the children of the two per capita, as te^ 
nant in tail, with cross remainders, --remainder to heirs of 
&ie survivor of M. A. and C. A. — term declared to he 
in trust by mortgage to raise money to pay off the 
mortgages and legacies. Bequest of certain legacies, — 
gift of other legacies by codiciLI 

That the said 8. M. departed this life, after the execution 
of her said codicil, without having revoked or altered her 
said will or codicil, , and the same were duly proved in the 
proper ecclesiastical court, and that there never was any issue 
bom of the said marriage. 

That the said JF. M. departed this life sometime in the 
year 1800, and that your petitioner, M. A, one of the 
devisees named in and by the said hereinbefore in part 
recited will of the said testatrix, after the execution of the 
said will, intermarried with and is now the wife of your peti- 
tioner, the said A. B, and that there is issue of the said 
marriage, ten children, viz. your petitioner, the said A, B, 
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the yooDger, and E. B, who have reapectively attained the chap. 
age of twenty-one years. And the said [«iame# of the in- 
/ofttt] who are all infants under the age of twenty-one years. 

That the power of sale contained in the said indenture of 
settlement was never execnted, and, by the decease of the 
s^d Jf^. M, the same is now become incapable of taking ef- 
fect ; and that the said sons of £ and £■ ' ■ still re- 

nuun charges upon the said estates comprised in the said 
willofthe said testatrix, And the several legacies bequeathed 
by the said trill and codicil of the said testatrix still also 
rcnuun due and nnpaid, and the personal estate of the stud 
testatrix hath been exhausted in payment of her personal 
and testamentary expenses and debts. 

That the trustees of the said term of 500 years are wholly 
unable to ruse money by mortgage of the said messnages, 
lands, tenements and hereditaments comprised in the said 
term of 500 years, for the purpose of carrying the trusts of 
the said term into execution. 

That the said messuages, lands, tenements and heredita- 
ments, situated at aforesud, are very conveniently 

situated for sale, and it is estimated that, by an absolute sale 
of the fee simple thereof, a sufficient sum might be raised for 
the purpose of carrying the trusts of the said will and co^cil 
into execution : And it wonld be highly beneficial to your se- 
veral petitioners, and to all persons claming or to claim luder 
the several devises, limitations and beqoests hereinbefore 
stated, that the said messuages, lands, tenements and here- 
ditaments, situated at aforesaid, should be vested in trus- 
tees, in order that the same should be absolutely sold and 
disposed of, and the money to arise thereby, after satisfying 
all the expenses to be incurred in effectuating any such sale 
or sales, should be applied in disebargc of the said several 

sums of £ and£ , and all interest which may be then 

due thereon, and of the several legacies bequeathed by the 
said will and codicil hereinbefore mentioned, and that the 
residue thereof (if any) should be invested in the purchase of 
tither estates, to be settled to, for, and upon such of the uses, 
trusts, intents and purposes limited, created, or declaied by 
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the said will^ of or concerning the manor, messuages, lands, 
tenements and other hereditaments comprised therein as are 
still subsisting and capable of taking effect, bat, by reason 
of the limitations in the said will contained, these objects 
cannot be effected without the authority of Parliament. 

Therefore your petitioners most humbly pray your Lord-- 
ships, that leave may be given to bring a bill into your Right 
Honourable House for effeotuating the purposes aforesaid, 
and for such further and other relief in the premises as to 
your Lordships in your great wisdom shall seem meet. 

And your petitioners shall ever pray, &c. 



Report of the 
judges on a re- 
ference to them 
of thepreced- 
ing petition. 



To the Right Honourable the Lords spiritual and 
temporal in the Imperial Parliament assembled. 
In pursuance of your Lordships' order to us, 
referring to us the humble petition of A, By &c. 
hereunto annexed, 
We find that, &c. &c.. 
And it was proved to us, that, &c. 
And it was further proved to us, that, &c. 
\^And so on for each " And that" of the petition*'^ 
And we certify to your Lordships, that the several per- 
sons who have signed the petition are all the parties inte- 
rested in the consequences of the bill, and we have perused 
the bill annexed, and are of opinion that it is fit and proper 
to be passed into a law, subject to such alterations and 
amendments as to your Lordships shall seem proper. 

Given under our hands, this — — 
day of , 18 . 



Preamble of 
the biU. 



The general scope and provisions of the act will, of 
course, vary with the nature of the objects to be effected 
by it. The preamble is, in general, a mere echo of the 
allegations of the petition, concluding with a suggestion 
(on a bill for the sale of settled lands, for example,) '^ that 
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BILL FOR SALE OF SETTLED LANDS^ &C. 26& 

'* said \^ petitioners] are fully satisfied, that it will be for chap. xiy. 
*' the benefit of themselves, and all other persons who 
^' may be interested in the said real estates, under the 
** said testator's will, that the sale of the said estates 
" should be completed and carried into effect, or other- 
" wise that the same should be resold, under the direc- 
'* tionof the said court; and, for that purpose, that the 
'^ said A. B. and C. JD. of, &c. should be enabled 
" to sell and convey the fee-simple and inheritance of 
** all the said testator's real estates, by his said will 
*^ charged with the payment of his debts, instead of 
demising or appointing them for a term of five hun- 
dred years, for the purposes, and in the manner, in 
** the said decree mentioned, but, by reason of the 
*^ trusts and limitations contained in the said willv and 
'' the minority of the said JS. F^ the first tenant in tail 
*^ thereunder, such objects cannot be accomplished 
" without the aid and authority of Parliament/* 

The bill then proceeds to vest the estate in trustees. Enacting part, 
free from ^' all the estates, uses, ti-usts, limitations, ^^^J^^J J^^^^ 
" powers and provisoes" of the settlement, in trust, in trustees, 
as soon as conveniently may be, and the approbation and 
consent of all necessary parties can be had, to sell, — ^with 
a declaration, that the purchase-money shall be paid Purcbase- 
into the Bank of England, in the name and with the™^^*^^^^* 
privity of the Accountant-General of the Court of Bank of Eng- 
Chancery, to be placed to his account there, ^* ex parte 



" the purchasers of the settled estates of the late ." 

Out of the money so paid into the Bank, the costs Disposition of 
and expenses preparatory to and attending the soliciting ^^ pwrchase- 
and obtaining the act, and also all costs and .expenses 
attending the said sales, and the execution of the trusts 
of the said act, are to be first paid,— and the residue and 



266 OF £STAT£ BILLS. 



cuAw^ntr, 



Bttiplus of sach monies^ with all convenient speed, to be 
laid out and invested/ with the ccmsent of proper parties, 
and under the direction of the Court of Chancery, in the 
purchase of other lands, to be settled along with other 
estates, or for any other purpose, according to the inten- 
tion of the parties obtaining the bilL And until the ap- 
plication of the said surplus and residue, the Accountant- 
General must lay out the monies arising from the sale 
in the purchase ofNavy, Victualling or Exchequer Bills. 
There is also a direction for the Court of Chancery 
to order taxation and payment of costs,— *the usual 
trustee clauses,—^ clause saving the rights of all persons 
not parties to the act,— ^md generally what is called 
the evidence clause. 

BiU to mU de- '^^ ^^ ^® Outline of an Estate Bill, for the sale 
▼iaed lands, for of settled lands. The bill of course will vary in 
paying off tea- each particular case, and must be framed with a view 
^'to inrat ^ ^*® particular circumstances. The object may be, for 
tha rasidaa. instance, to sell the estate of a deceased testator, " for 
'* the purpose of paying off his debts, and investing the 
** surplus for the benefit of his heir at law;'' and then, of 
course, after the usual provision for payment of the costs 
of the bill, the trusts will be to pay off mortgages accord- 
ing to their priority, — and, after the payment of mort- 
gages, then, in payment and discharge, under the direc- 
tion of the Court of Chancery, of all debts, as well by 
specialty as by simple contract, of the said d.eceased,-— 
and the ultimate surplus to be invested in the purchase 
of freehold and copyhold estates of inheritance, (whereof 
not more than one-sixth [say] shall be of copyhold te- 
nure,) such purchase to be approved by the Court of 
Chancery, and the premises, when purchased, to be con«^ 
veyed, settled and assured, to the said [heir at law,'] his 
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BILL TO ENABLE TENANT FOR LIFE TO LEASE, &C. 267 

heirs and assigns. There is also, generally, in cases of ^^^*' ^^^^ 
this kind, a provision for the maintenance of the person 
entitled to the olttmate surplus, such maintenance to be . 
obtained, from time to time, on the petition of his 
guardian, or of the person or persons entitled, for the 
time being, to the receipt of the rents and profits of 
the lands and hereditaments to be purchased. 

The act sometimes vests the estate in trustees, to sell. The sale is 
under the direction of the Court of Exchequer, and be efiected un- 
then all the powers hereinbefore mentioned as being Jf' direcfaon of 
given to the Court of Chancery, are given to the Court chequer, 
of Exchequer. 

The provisions of a bill, to enable tenements for life. Bill to enable 
under a settlement, to grant building leases, differ again to grant build- 
materially from those which are necessary in the two ^^ 1«*««*« 
cases which have been considered. The principal pro- 
visions are, that the tenant for life shall have power to 
grant building leases of a part of the premises, (say 
a moiety,) or of the whole, with the consent of the per- 
sons in remainder ; — that it shall be lawful for the tenant 
for life to enter into contracts to grant building leases, 
provided the contract contain certain clauses for re- 
entry, in case the stipulations, as to building, repairing, 
improving, &c., required by the act, are not fulfilled, 
or leases and counterparts thereof are not executed, 
and the expenses paid, according to agreement,' — such 
contracts, to be binding on all persons who are, or may, 
become entitled under the settlement. 

It is usual also to add a declaratory enactment, that 
where a lease is granted in pursuance of a contract, that 
it shall be valid, notwithstanding the terms of the 
contract may not have been exactly pursued, and that 
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on AW. XI T. lifter the lease shall have been executed, the contract 
shall no longer form any part of the evidence at law or 
in equity to the benefit of the same lease. 



Bilk for the enclosure of waste lands may ako be said 
to be, in a certain sense, private biUs affecting the 
transfer and conveyance of landed property; but the 
consideration of this subject, with the requisite details, 
is not compatible with the plan of these pages (1). 



Diforce BUla> Divorce Bills also, to a certain extent, affect the 
transmission of property. The preamble usually states 
the marriage of the parties, their cohabitation, the 
elopement, adultery, — the action at common law (if any) 
and damages, — and the sentence of the Ecclesiastical 
Court It then enacts the dissolution of the marriage, and 
that either of the parties may marry again, as if '^ the 
'' other were actually dead f* aiid that if the husband 
marry again, he shall be entitled to his estate of -curtesy 
in the lady's lands, and she to her thirds, dower, &c. of 
his estate : and then the bill lastly enacts, as between 
the parties to the divorce, that the lady shall thence- 
forth be barred and excluded from all dower, free-bench 
and thirds, at common law, 8cc., of wliich the husband 
then is, or may, at any subsequent period, become en- 
titled to or possessed of ; and that, on the other hand, 
he shall be barred and excluded from all estate, real 
and personal, and from all powers and authorities, 
which she is ndw entitled to and may exercise, or may 

(\) See 1 Atk.Conv. p. 544, where all the cases are collected, and their 
substance stated. 
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at any future time acquire, or be entitled to exercise; chap. xit. 

and that she, her heirs &c. '^ shall and may hold and 

" enjoy the same, and every of them, and all provisions 

" made and settled for her on her marriage, for all her 

*^ and their estate, and interest therein, for her and their 

'* own proper use, benefit and advantage, exclusive of 

" the said Ihusband,"] his heirs, executors and adminis- 

" trators, and all and every other person and persons 

" whomsoever claiming, or to claim, by, from, or under 

" him." 



There is another class of Private Bills, called Na- Naturalization 

11*11 

turalization Bills, principally passed with a view to 
enable an individual to hold and transmit real estate. 
Their nature and import will be sufficiently understood, 
from the following precedent of such a bill : — 

Humbly sh£W£Th your most excellent majesty, the lords 
spiritual and temporal, and commons in this present parlia. 
ment assembled, [here state the name of the person seeking 
to be naiuralizedy of whom he was bom, and the country 
he was born in,] professing the Protestant religion, and 
having given testimony of his loyalty and fidelity to your 
majesty and the good of the United Kingdom of Great 
Britain and Ireland, That it may be enacted, and be it 
ENACTED by the king's most excellent majesty, by and with 
the advice and consent of the lords spiritual and temporal 
and commons in this present parliament assembled, and by 
the authority of the same, tbat the said 
shall be, and he is hereby from henceforth naturalized, and 
shall be adjudged and taken to all intents and purposes 
to be naturalized, and as a free-born subject of the said ^ 

United Kingdom, and be is and shall be from henceforth 
adjudged, reputed and taken to be in every condition, 
respect and degree free, to all intents, purposes and con- 
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cBAP. KIT. stmctioiiSy as if he had beeo horn a natural subject within 

"""""""""""^ the said United Kingdom. 

Ann BE IT FURTHER BNACTEDy That the Said 

shall he, and he is hereby enabled and adjudged 
able, to an intents, purposes and constructions whatsoerer, 
to inherit and be inheritable and inherited, and to demand, 
challenge, ask, take, retain, hnTC, keep, and enjoy, all or 
any manors, lands, tenements, hereditaments, goods, chattels, 
debts, estates, and all other privileges and immunities, 
benefits and advantages, in law or in equity, belonging to 
the liege people and natural-bom subjects of the said 
United Kingdom, and make his resort or pedigree as heir 
to his ancestors, lineal or collateral, by reason of descent, 
remainder, reverter, right, title, conveyance, legacy, or be- 
quest whatsoever, which hath, may, or shall, from henceforth 
descend, remain, revert, accrue or grow due unto him, as 
also from henceforth to ask, take, have, retain, keep and 
enjoy all manors, lands, tenements and hereditaments which 
he may or shall have by way of purchase or gift of any 
person or persons whomsoever, and to prosecute, pursue, 
maintain, avow, justify, and defend all and all manner of 
actions, suits and causes, and all other things to do as law- 
fully, liberally, freely and surely as if he, the said 

had been bom of parents being natural-bom sub- 
jects of the said United Kingdom, and as any person bom 
or derived from parents being natural-bom subjects of the 
said United Kingdom may lawfully or in anywise do ; and 
he, the said , in all things, and to all in- 

tents and purposes, shall be taken to be and shall be a 
natural liege subject of the said United Kingdom, any law, 
act, statute, provision, custom, ordinance or other matter 
or thing whatsoever, had, made, done, promulgated, pro- 
claimed or provided to the contrary thereof in anywise not- 
withstanding. 

^ And be it further enacted, Tliat he, the said 

, shall not hereby be enabled to be of the 
privy council or member of either house of parliament, 
or to take any office or place of trust, either civil or mi- 
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litary, or to have any grant of laads, tenements or here- 
ditaments from the crown to himself, or aoy other person 
or persons, in trust for him; any thing herein contained to 
the contrary notwithstanding. 

And be it fubtbbb bnactbd, That he, ibe said 

, shall not hereby obtain, or be eotitted to 
claim, within any foreign country, any of the immunities or 
indulgences in trade wluch are or may be enjoyed or 
claimed therdn by natural-born Bubjects of the saiA United 
Kingdom, by virtue of any treaty or otherwise, unless he, the 
said , shall have inhabited and resided 

within the said United Kingdom, or the dominions thereunto 
belonging, for the space of seven years Bubsequent to the 
first day of this present seesion of parliament, and shall 
not have been absent out of the same for a longer space 
than two months at any one time during the said term of 
seven years ; any thing herein conttuned to the contrary 
notwithstaudlng. 



CHAPTER XV. 



OF THE GRANT OF RENT-CHARGES AND ANNUITIES. 



Grant of rent* 
charge out of 
freehold estate. 



Grant of rent- 
charge out of 
leasehold* 



Grant of rent- 
charge out of 
freehold and 
leasehold. 



When a rent-charge is to be secured out of free- 
hold lands, the way is, to ^* give, grant, bargain, sell and 
''confirm the annuity to the annuitant for and during the 
'' term of his natural life, to be issuing out of such and 
'' such lands, habendum for life, with powers of distress 
" and entry. And, subject thereto, to the use of a trustee 
'' for a term of 99 years, In trust, in case the annuity 
'^ should be in arrear by so many days, to raise the same 
*^ out of the rents, or by mortgage, or sale of the premises 
comprised in the term. And subject thereto the premises 
to be To the use of the grantor in fee." If no term 
were limited to a trustee, and no distress were to be found 
upon the premises, the annuitant would be unable to 
recover the annuity, and therefore a term is indispen- 
sably necessary. If the annuity is to be secured out of 
leasehold lands, then, as it would be inconsistent to 
grant an annuity for life issuing out of a chattel interest, 
the whole interest must be vested in trustees. 

If the annuity is to be secured out of freehold and lease- 
hold property the freehold may be demised for a term 
of years, and the leasehold assigned to trustees, In trust 



€t 



it 



IPVHP«aHHHHnviH«mi«MiBH^Ma«p«av^iBBipn«n«OTi«Bii««HiPi«iHi*ilinnpi^^^ipi««Bi^"^^ 



OF APPORTIONMENT, &C. 273 

(after the usual provisions for paying the reserved rent cua>>xt, 
and renewing the lease) to raise and pay the annuity. 
Or, if the freehold be nearly sufficient, in point of yearly 
value, for securing the annuity, it may be granted to be 
issuing out of the freehold in the usual manner in which 
a term may be vested, as in common cases, and the 
leaseholds may be assigned to the same trustee in whom 
the term is vested, '^ In trust, in case the annuity shall 
** be in arrear, to raise the same out of the freehold and 
'leasehold premises, And, subject thereto, the leasehold 
*' may be declared to be In trust for the owner, his exe- 
*' cutors, 8cc.,'' and the usual proviso may be inserted for 
ceasing the term in the freehold. 

In almost every case a proportional part of the annuity Grant of a pro- 
should be secured to the representative of the annuitant. ^ *^'^* **" ' 
This cannot be inserted in the grant of the annuity, but 
must be provided for under the trusts of the term. 

Annuities, save in special cases, (1) are not subject to 
be apportioned under the stat of 11 Geo. II. c. 195, 
1 15, becatise they are payable half-yearly, and are not 
considered \o be accruing de die in diem ; for the same 
reason money in the funds is not apportionable but 
money secured on mortgage is. 

The reason appears to be, because it would be difficult 
for infants to find credit for necessaries if the payment 
depended on their living to the end of the quarter. The 
case cited above depended on similar circumstances, 
the annuity being for the separate maintenance of a 
feme coverte, and the payment not being forward pay- 

(1^ Where an annuity, payable to a wife separated from her husband, 
and secured by bond, with a penalty, was apportioned, maintenance for 
younger children is always apportioned for the reason given in the case 
here cited.^3 Bl. Rep.» 1016. 
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eft A p. XT. mentSy by way of mainteiiance for the ensoing quarter 
(which might make a diflferaioe), bat payable at the 
end of each quaiter, in order to discharge the expenses 
incurred in the three preceding months, it was therefore 
judged proper that it should be apportioned. 

Where rent is reserved upon a lease, which binds a 
reversioner or remainder-man, as leases under a power 
do, the executors or administrators of tenant for life are 
not entitled to a proportion of the rent from ^e last day 
of payment, because the lease has continuance after his 
death, and the statute extends only to cases where the 
lease determines by the death of the tenant for life ; but 
the devisee, or heir-at-law, of a person seised in fee, is 
entitled to the whole rent accruing iVom the preceding 
day of payment All arrears, however, actually become 
due to the testator or intestate in his life-time, and make 
part of his personal estate. 

For the same reason, the executors or administrators 
of rectors, vicars, masters of hospitals, and other spiritual 
persons, are entitled to a proportion of the rents reserved 
for lands let on leases or by agreements, vMch determine 
by their deaths, resignation, i^c, but not for lands let on 
leases, for three lives, or twenty-one years, as these have 
continuance and bind the successors, and reserved rents 
for those which become due in the life-time of the rec- 
tor, &c., though not received till after his death, bdong 
to his executors or administrators. 
Modeof chaig. Where lands, subject to a rent-charge, or other 
m^mentby annual incumbrance, are «old in lots, under a stiptdation 
deed. that the whole of the charge shall be borne by the pur- 

caser of a particular lot, or that it shall be distributed 
among the purchasers in certain proportions, it is usual 
for the purchasers to protect themselves^ by metas of •a 
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d6ed of indemnity. The mode of eflbctiiig this objedt, c»a>> xt. 
tts will be seen by reference to the old collections of con* 
veyancing precedents, was by gimply reserving a power 
of disti^ess for the sums which a purchaser, so exempted^ 
should be called upon to pay, and for all expenses incurred 
thereby; but, at the present day, the practice is to limit 
a rent-charge out of the lands to be exclasively chained, 
equal in amount, at least, to the original dtaige, with 
powers of entiy and distress, and for perception of rents, 
in case of non-payment. The following will ejdbibitihe 
form in which a reni-chaige, or other annual payment, 
is usually charged on lands. 



And WHEREAS the said [^grantor] hath lately contracted Recital of con- 
fer the sale of the said messuaires or manor-house, and here- ^^^^' ■?'•» 

° and intention 

ditaments hereinafter described, together with the heredi-* to chaige the 
taments charged with the payment of the said yearly rent or hereditamenu 

snm of £ ; and it is intended by the said tgrantar^, sively with the 

that the said messuages, &c., hereinafter described, shall he annual charge. 

ezclasiTely charged with the payment of the said yearly rent 

or sum of £ v And upon the treaty for the sale of the 

said messuages, fcc, hereinafter described, the said [grftntor] 

did stipulate with the purchaser thereof, that such pur* 

chaser and his heirs should exclusively pay the Siaid yearly 

rent or sum of £ . 

Now THIS INDENTURE WITNESSETH, that to the Intent Witnesnng 
that all and singular the hereditaments charged with and J2m'o?£— 
subject to the payment of the said yearly rent or sum of 

£ , (except the hereditaments hereinafter de8cri1;»ed| 

a^d hereby charged therewith,) and also that the Siajd 
[jgrantoTf^ his heirs and assigns, and the purchaser and 
respective purchasers of all or any part of the said heredi- 
taments, (except as aforesaid, and his heir and their heirs 
and assigns, may be henceforth exonerated and indemnified 
from the said yearly rent or sum of £— -, so payable to 

t5 
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CHAP. kv> 4||g vicar and churchwardens, for the time heing, of the 
parish church of, &c. aforesaid. And in consideration of 
f9.to the said [grantor^'] in hand, paid hy the said [grantee'] 
at or hefore, &c., the receipt, &c. He the said [^grantor'] 
Hath given, granted and confirmed, and, hy these presents, 
DOTH, &c., unto the said [^granteCy'] his heirs and assigns. 
for ever, one annuity, or clear yearly rent or annual sum of 

£ , of laWfdl money current in England, to he yearly 

issuing V payable, received, awd taken hy the said [grantee^'] 
his heirs and assigns, out of and from, and to be charged 
ajid . chargeable upon All, &c. [j^arceU and general 
tcordeJ] * 

Mahendum. To HAVE, hold, receive, perceive and enjoy the said 

annuity, clear yearly rent or annual sum of £ , and 

every part thereof, unto the said [^grantee^ his heirs and 
assigns, for ever, the same to he payable and paid at or in, 
&c., in the said county of, Sec., by two equal half-yearly 
payments, between the hours of, &c., of- the several days 

following^ (that is to say,) the day of , and the 

day of , in every year, free from taxes, and with- 
out any other deduction whatsoever, the first payment of 

****** « m 

the said annuity, or yearly rent, to be made on the 

day of — : — next ensuing, [add power of distress and 
entry."] 
Declaration of And it is hereby agreed and declared, between and by 
the. said parties hereto, that he the said \_grante€^ his 
h^irs |iLd assigns, shall and do stand seised of and interested 
in the same rent-charge hereinbefore granted, and every 
part thereof, with the remedies hereinbefore reserved for 
the recovery thereof, 

In trust thereby, and therewith, to save harmless and 
keep indemnified, the said \_grantorj^ his heirs, appointees 
and assignees, 'and the lands and other hereditaments, 
charged by virtue of the said recited will or otherwise, with 
the payment of the said yearly rent or sum of £ , pay- 
able to the vicar and churchwardens, for the time being, of 
the parish church of, &c. aforesaid, by virtue of the same 
will, (except the said messuage, &c. hereinbefore described. 
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and hereby charged with the payment of the said yearly chap. »v. 

rent or sum of £ , hereby respectively granted, as afore- 

said), and the owner or respective owners for the time 
being, of all or any of the said lands or other heredita- 
ments, except as aforesaid; of and from the payment of the 

said yearly rent or sum of £ -y by the i3aid recited will, 

made payable to the said vicar and churchwardens of the 
parish church of &c., for the time being, and for that pur- 

ft 

pose in case default shall, at any time or times hereafter, • 

be made in payment of the said yearly rent or sum of £30, 
made payable by virtue of the said recited will as afore- 
said, or any part thereof, at or on the days by the same 
will appointed for payment thereof, then, and so often as 
the same shall happen. 

Upon trust, that the said [^granfee]y his heirs or assigns 
shall and do, immediately after such default being made, 
recover and receive the said yearly rent or sum of £ ■ ■■, 
hereby granted as aforesaid, and shall and do pay the same 

yearly rent or sum of £ , and the arrears thereof, or so 

much thereof as shall be sufficient for that purpose, unto 
the vicar and churchwardens of &c., aforesaid, in or to- 
wards payment and satisfaction of the said yearly rent or 

sum of £ , by the said recited will made payable to the 

said vicar and churchwardens of the said parish-church 
of &c., for the time being as aforesaid, or so much thereof 
as shall be then due and owing, or in arrear, And subject and 
without prejudice to the payment of the said yearly rent or 
sum of £ ■ , by the said will made payable as aforesaid. 

Upon trust, that the said [^granteel^ his heii*s and 
assigns, shajll and do stand seised of and interested in the 
said yearly rent or sum of £30,, hereby panted, or so much 
thereof as shall not from time to time be applied for the 
purposes aforesaid. 

In trust, for the person or persons for the time being 
entitled to the said messuage &c. hereinbefore described, and 
hereby charged with the payment of the said yearly rent or 
sum granted as aforesaid, his, her or their heirs, executors, 
administrators or assigns. 



CHAP. XVI. 

AFPOINTHBHT OF HEW TEDSTEB?. 



OfOt^fwiiii- In all properly drawn deeds^ by which trusts wn 
^^^^M>°^c*>*^>^B'^** ^ power for the appointmetit of new 
boUprapwtjr. trustees, in ease " the trustees, ot any of tbeto, should 
" die, or be desirous to be dischai^ed, or depart beyond 
*' the seas, or refuse or become incapable to act," before 
the trusts hare been all fulfilled, or become unnecessary 
or incapable of taking effect When, therefore, in any 
of these ereiUs; it becomes necessary to fill up the oii- 
^al number, under a power such as stated above, 
the usual mode in the case oijreehold property b, for 
the person in whiun the power of appointment is vested, 
to nominate by deed the new trustees, and then for all 
the continuing or eurriring trustees, or the heirs of the 
■urvivor, to make a conveyance by lease and release, 
" to the new trustees and their heirs, to the use of the 
" old and new tmstees and their heirs." 
Of (ppoiDtmeDt This mode, however, is obviously not applicable to 
U&c. the case of leasehold, terms of years, or other personal 
estate, inasmuch, as they are not within the Statute of 
Uses, and therefore as to this kind of prc^erty, another 
mode of proceeding is necessary. In this case, the way 
is for all the continuing or survivisg trutfees to c<nvey 
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to ji, a third person fcalled the middle^man), in trust to ""*'• ""• 
re-convey to the continuing and new trastees jointly, and 
then the middle-man, by indorsenient, le-conveys to the 
continuing and new trustees in trust for the purposes of 
the deed or wtll. The assignment and re-assignment 
are sometimes executed previous to the deed nominating 
the new truBtees, and then this latter deed recites the 
settlement, or will, creating the trusts, (the power for 
appointment of new trustees very fully,) and takes notice 
of such other facts as may be necessary to shew the 
present state of the trust-funds, and tlien of the death 
or wish to retire, &c. of one or more of the trustees, ac- 
cording to circumstances, — the desire of the parties, 
who have the power of appointment, that the persons to 
be named shall be appointed in the stead or place of 
the deceased or retiring trustees, and either alone or 
jointly with the continuing or surriving trustees, — the 
deed then, after reciting the assignment and re-assign- 
ment, witnesseth, that for effectuating such desire, and 
by force and virtue, and in exercise &c., he the said &c. 
appoints the persons so named to be trustees of the 
before recited settlement (or will), with a declaration 
that they shall stand and be possessed of the trust-funds, 
in the same manner as if tbeir names had been inserted 
in the original deed (I). 

Where the property is part freehold and part lease- AppaiDtmentof 
hold, these two modes must be combined. As where the °^"re the pra- 
trust-estate consists of a mortgage in fee, and certain P«f? 'A j 
leaseholds, the mortgage may be transferred by indorse- 1 
ment to the new trustee, to the use of the new and sur- 
viving trustees jointly. By a second deed, after reciting 
theinstrumentcreatingthetrusts&c, and also themort- 
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rniy.xyt. gage, and the tiuoBfer of it, the survivors of the original 
trustees appoint and nominate the new trustee, and by 
a second witnessing clause assign the leasehold to a 
middleman^ who, by indorsement, re-conveys it to the 
new and M trustees jointly. (1 ) 

Had the mortgage been for a term, the whole transac- 
tion might have been effected by two deeds, as the new 
trustees could have been nominated, and the mortgage 
term and leasdndd assigned to the middleman by one 
deed, and the re-assignment by indorsement would 
have completed the transaction. (2) 

If it happen that the appointment of new trustees has 

AppoiDtmeDt *^*^ " ^ 

of new tnifttees bccome necessary, but that in the instrument creating 

Cbancerl!* ^^ trusts there is no power for that purpose, or the 

power which is given does not embrace the actual 

contingency, the Court of Chancery, if it have power 

over the legal estate, will make the appointment. (3) 

The mode of proceeding is by bill, — ^and in the case 
(say) of a surviving lunatic trustee not having been 
found such by inquisition, after bill filed, on a petition 
in tie came supported by an affidavit shewing the 
lunacy of the surviving trustee, a reference will be 
ordered to the Master to enquire whether the question 
comes within the 6th Geo. 4tb, and if so, to appoint a 
new trustee ; and then on a second petition to be ad- 
dressed ^' In the matter of the act of the 6th Geo. 4th, 
^^ and of J.. JB, a person of unsound mind, not being 
" found so by inquisition,'' and praying for a convey- 
ance of the trust premises to the petitioners, (the in- 
tended new trustrees,) and that his lordship will 
appoint such person as he shall please, to execute a con- 

(1) See Atk. Free. 601, for deeds to illustrate these remarks, where 
will be found an appointment of new trustees under a power given by will, 
(2) lb. 751. 
r3) Jh, 208. 
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veyance for that purpose by a deed to be approved by 
the Master, — ^a conveyance will be directed, and it is not 
necessary that the Master's report should be condrpaed. 
Where the legal estate has become vested in a person 
lunatic, &c., and the celles que tnist have the power of 
appointing new trustees, then a bill is not necessary but 
only a petition, such as has been just described.(l) 

The mode of effecting a conveyance of trust-property, 
under an order of the Court of Chancery, has been 
already explained. (2). 
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CHAPTER XVII. 

OF COMPOSITION DEEDS, &C. 



The parties to a deed of this description, are the Parties &c. to 
debtor, the trustees, and all or so many of the creditors 5^"^°*"**° 
as shall choose to avail themselves of the arrangement. 
The recitals ynU, of course, state briefly, that the debtor 
is seised of, or otherwise entitled, to the property, whioh 
is to be the subject of the conveyance^ — that his 
affairs are in such a state of embarrassment that he 
can no longer meet the demands of his creditors,*— that 
he has requested them to accept a composition in lieu 
and full discharge of their debts, which they (or so 
many of them as concur in the deed,) have agreed to do, 
on having the whole of his property conveyed to trus- 
tees, in trust for their benefit, the produce thereof to be 
equally divided among them, in proportion to their 

(!) Miller t>. Smales, MS. Ch. 13 Feb. 1830. (2) See ante, p. 68. 
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■everal debts, subject to the agreements, declaratioiis, 
and lunoTisionSy therranafter contained ; — and, lastly,' that 
the debtor '^ is desirous of executing to the said 
** [trust ee$]f the conreyance and assignment herrinafter 
** contained, for the purposes hereinafter mentioned." 

The deed then, in performance of the said agree- 
ment, and for the purpose of effecting such, the desire 
of the said debtor, and for a nominal consideration, 
conreys and assigns all his estate, real and personal, to 
trustees, upon the trusts thereinafter mentioned. 

The trusts may be, in the first place, to sell imme- 
diately, if such be the intention of the parties, or on 
some contingency, (if it be so intended) and to apply 
the produce arising from the annual profits, interest &c. 
or mortgage or sale, in the payment of all costs incurred 
in the preparation of the said deed ; — ^and, in the next 
place, to pay off all debts, or a proportionate part of 
them, in such manner as the parties shall agree upon. 

In a voluntary settlement, which the author recently 
saw drawn up on the contemplation of insanity, 
the trusts, after the usual provision for pay- 
ment of costs, were ** that the said trustees do and 

shall pay off and discharge, all mortgages and 

other incumbrances affecting all or any part of the 
'' said lands and other hereditaments hereby released, 
^ or intended so to be, according to their respective 
'' priorities, and all interest now due or to become due 
'' thereon f* and, in the next place, that the said trus- 
tees '^ do and shall pay, satisfy and discharge, or other- 
** wise settle, adjust, compound and compromise the 
'' other debts now due from the said [debtor], to any 

person or persons whomsoever, or such of them only, 

or such parts thereof only, as he, the said [trustee], 
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" his exetutors, administrators or assigns shall think chap, xvtu 

** proper ; and either altc^ether^ or by such instalments, 

'' and With or without interest thereon respectively, and 

'^ at such time or times respectiyely, and with such 

'^ preference of what nature soever, and upon such evi* 

'* dence respectively, and upon such terms virith respect 

<^ to the creditors releasing the said [debtor] from his 

^* debts. due to thenv respectively, and in all other res<- 

'^ peots, in sueh manner as to the said [trtutees], his 

** executory, administrators and assigns, shall, in his or 

<« their uncontrollable discretion, seem estpedient and 

** pioper." 

There is usually a proviso, that the convqrance for Proviso that 
^ the benefit of the general creditors, shall »<>* prejudice ^^*"g^Jj®*^^^ 
specific securities in the hands of individual creditors, ^ affected* 
but that divid^ids shall be paid them only on the sur- 
plus of their debts, unless they give up their securities. 
There must be also a power to pay off securities. There 
should also be a declaration that the creditors shall not 
be paid interest after a given date,*-^diat the deed shaU 
be void unless signed by all the creditors to the amount 
of X or upwards within [two] months, and on that 
event, the premises to be re-assigned and the creditors to 
be in their original state as to their debts,— -with powers 
for the trustees to act inusaediately in the execution of 
the trusts thereby created. 

There are also several other provisions, such as for ,9"^.***" ***?•' 

* ' ^ ^ liver in a sche* 

the creditors to deliver in a schedule of their claims dule of their 
upon oath,— that the letter of license shall be void, if *^ **"** 
the debtor conceal any part of his property, — (where 
there are several debtors) that the release to one of Titles of license 
them shall not discharge the others, if they make^ 
default in the performance of any of their covenants. 
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*'"^''- «^"' but that thenceforth they shall be wholly liable and 
subject to the full amount of the debts,— that the ere- 
ditOTs^ intending to take the benefit of the trust-deed; 
shall subscribe a declaration engaging to accept the 
composition, and to execute a letter of license. 

Release of The deed lastly witnesses that, in consideration of 

the premises, the several persons parties to the deed re- 
lease the creditor from '' all actions, suits, bills, bonds, 
'^ writings, obligations, debts, &c." which they or any of 
them have against the said debtor, his heirs, executors; 
&c., or his estate or effects, which are due and owing to 
them or any of them from the said debtor, and all inte^ 
rest. Sic. other than and except the security effected, or 
intended to be effected, '^ by means of these presents, &c., 
** and the trusts hereby declared as aforesaid." 

The letter of license, with covenants to execute a re- 
lease, may either form part of the general trust-deed oi 
may be by a separate deed, according as may appear 
more suitable to the parties. If the affairs of the debtor 
be very complicated, and his property extensive, and 
variously charged by mortgages, annuities, judgments, 
&c., the transaction will be most commodiously ar- 
ranged by three deeds, the first being a simple con- 
veyance to trustees, in trust to sell, for the purposes to 
be declared by another deed, — ^the second deed will de- 
clare those purposes and trusts, — and the third will be 
a letter of license, with covenants to execute a release. 

Besides the general provisions stated above, as being 
proper to be contained in a deed of this description, 
there may be, of course, many others, the nature of 
which will depend on the situation of the parties and the 
pecuUar circumstances of the case, and these must, of 
course, be left to the discretion of the draftsman who 
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may be ettiployed on the particular occasion. The two <?nAP. xvn. 
following may be noticed as occurring occasionally in 
composition-deeds, namely — a proviso that no creditor Proviso that 
shall be entitled to a dividend unless he make affidavit ghaii ^ pat. 
of his debt before a Master in Chancery, or, being a able without an 
Quaker, shall make solemn affirmation thereof, such 
affidavit or affirmation to be left with the trustees, on or 
before the day appointed for payment of the dividend.— 
The other point, to which reference is here made, is a pro- That trustees 
viso on a deed of sale, that the trustees may act by agent : Jjj[ '*q® ™*^ 
minute provisions of this kind are, however, necessary only agent. 
in cases of considerable importance and delicacy as in the 
case of a nobleman's affi^tirs, in which it may be neces- 
sary that very large powers should be given, and that 
there should be a very minute inquiry into the validity 
of the several claims, and that there should be clear evi- 
dence of fraud on the part of the creditors, where these 
embrace long unsettled tradesmen's bills, or running 
transactions with money-lenders, brokers, &c. 
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INDEX 

(TO THE FORMS.) 



Administration : 
Recital of limited letters of, 34. 

of letters of de bonis non, ib. 

Appointment. See Receiver, 

Assignment: 
Of several terms to attend ; recitals in, 180. 

Bequest : 
Of pictures, books, furniture, &c. as beir-Iooms, 121. 
Of residue and appointment of executors, 122. 
By codicil, 123. 

Bill: 
For the naturalisation of an alien, 629. 

Codicil: 

Bequest by, 123. 
Covenants : 
In mortgage for title (short form), 67, 
Commencement of to purchaser for persons entitled to shares 

of the purchase-money of lands sold, 59. 
When one of the crantors is tenant for life, and the othas 

have the remainder in fee, ib. 
For title, alteration in, where the estate is liadted tovses, &c» 

to prevent dower, ib. 

when the estate is timited to iieeB or 

upon trusts, 00. 
To obtain eonveyance from infant trustee at 21, ib. 
To allow bills of exchange to be drawn and to accept and 

afterwards pay the same, 61. 
To pay off a mortgage-debt affecting an estate settled by the 

same deed, 62. 
To procure release of a portion when an infant trustee shall 

attain 21 or die, ib. 
To pay accepted bills of exchange when due, 63. 
For titie to personalty, ib. 
For production of title-deeds where held by vendor (short 

form), 65. 
By greatest purchaser at an auction, 66. 

Declaration : 
Of uses, commencement of, where the oonveyanoeis both If 
appointment and lelease, 4B. 
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Declaration — emtimmed. 

Of uses or tnurt, commencenieDt of, t^. 

That clauses for appoiDtment, iDdemnitjy Itc. of trastees shall 
be applicable to other deeds, 50. 

In wills, of the trasts of a term, 107. 

Of the trasts of leasehold, 120. 

As to the power given to trustees for the pajrment of debts 
out of real estate,— personal estate, nevertheless, to be 
the primary fand for payment of debts, 106. 

Devise : 

Genera], to trustees for a term, 106. 

Of copyhold upon the same trusts as freehold, 118. 

Of leasehold upon trusts after declared, 119 
Direction: 

In articles for clauses for the appointment and indemnity of 
trustees, 50 
Estate Bill: 

Petition for, 200. 
Judges' report thereon, 264. 

Exchanob: 
Proviso for re-entry in case of eviction, 54. 
Power of in wills, 117. 

Executors : 
Appointment of, and residuary bequest, 122. 

Fine: 
Recital of deed and fine whereby estates stand limited, 35. 

Habendum: 
Of personalty with short power of attorney, 42. 

Infant Trustee: 
Recital of a trustee, being an infant, with covenant to obtain 

conveyl^lce from him at twenty-one, 30. 
Covenant to obtain conveyance from him at twenty-one, 60. 
Recital of proceedings for obtaining an order for him to 

convey, 31. 
Covenant to procure release of a portion when he shall attain 

twenty-one or die, 62. 

Judges' Report: 
On petition for an estate bill, 264. 

Xeases : 

Proviso that lessees shall be all answerable to the lessor for 
the rent, but as between themselves shall pay the same 
in certain proportions, 55. ' 

Limitations : 

In strict settlement, 80. 
Of rent-charge, 275. 

Mortoaob: 
Covenants for title (short form), 57. 
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M0RTGAGE--(c(m^tnU6rf.) 

For a term, proviso and coyeDant to pay, 147. 
In fee, proviso and covenant to pay, 148. 
Proviso for redemption at the end of a given number of^years, 
with provisions in case of default of the regular pay- 
ment of interest, 149. • 

On transfer of stock, 151. 
Proviso, in a mortgage under a trust term, with bond and co- 
venant by tenant for life, that the land shall be the 
primary security, ib. 
In trusts for sale for securing a specific sum and in- 
terest, 152. 
Power for mortgagor to sell any part of the estates mort- 
gaged, a proportional part of the purchase-money being 
, paid in reduction of the mortgage, 53. 

variation in, when the mortgage 
is for a term, ib. 
Power for the mortgagor to pay off any part of the debt 
before the day appointed, by way of instali)ients of not 
less than a certain sum, 54. 

Name and Arms : 
Proviso for taking in a will, — and for that purpose to. apply 
for an act of parliament, — limitation over in default of 
using them, — and disposition of the intermediate rents 
and profits, 110. 

* 

Naturalization Bill : 
Form of, 269. 

Patent: 
Recital of. Form 1, 39. 
, Form 2, ib. 

Petition : 
For private act of parliament to sell, &c. 260. 
Judges' report thereon, 264. 

Power : 

To trustees, with consent of wife, to lend trust-monies to 
husband on his personal security, and to call in the same 
and to lend to him again from time to time, 51. 

Of sale and exchange, alteration in where the legal estate 
is vested in trustees, ib. 

General of charging lands, 52. 

For mortgagor to sell any part of the estates mortgaged, a 
proportional part of purchase-money being paid in re- 
duction of the mortgage, 53. 
Variation in, when the mortgage is for a term, ib^ 

For the mortgagor to pay off any part of the debt by way of 
instalments of not less than a certain sum, 54. 

For parents jointly, and survivor, to appoint lands among 
children, 71. 

u 
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In wilbfortwutforllfetojdiBtara, 113. 
to ndae porttou, 114' 
of leaaiBC b) tenutts for life, 118. . 
of Mlc, the purchaM-Dtone; to go upon tlw tnuti of 
penonal wtate, ib. 



niovifo : 
Id ut aiot 
That leweu Anil be all uiswera1>le to the leuor for the rent, 

but u between themielrea (hall pajr the Mune in Mrtsin 

proportiana, 66. 
Where the parcbase-Boney U to be paid br inataliaeiiti, 192. 
In defknlt of payment of anj iDstalmenti for rendering the 

whole payable immediately ib. 
and eoreaant to paj^ in a mortgage for a term, 147. 

Id fee, 148. 
For redemptiCHi at the end of a giTon nnmber of yean, — with 

proTiaiona in caae of defanit of the reg^olar payment of 

intereit, 149. 

onre-tranaferofBtock, lAl. 
In a mortfage nnder a tmit-term, with bond and corenant 

by tenant for life that the land ahall be the primaiy se- 
en rity, ib. 
For converting tenant In tail, bora in tottator'a lifetime, into 

tenant for life, 109. 
For taking name and anna, 110. 

Purchase Debdb; 
Proviso where the pnrchaae-money is to be paid by inital- 
ments. 193. 

in defanit of payment of any instalments for render- 
ing die whole payable immediately, ib. 



Recital : 
Of a will partly revoked, 37, 

and Uniitatjona in a deed of partition, ti. 
Of an allotment by way o( exchange nnder an inclosare 

act, 29. 
Of a trustee, being an infant, with covenant to obtain con- 

Teyaoce from him at twenty-one years, 30. 
- Of proceedings for obtaining an order for infant trostee to 

convey, 31. 
Of a sale by a tmstee, ib. 
(Short) of uses in a marriage-settlement, S2. 
Of descent of trast estates to the beii of the trustee, with the 

iatter's intestacy, ib. 
Ofileath of themortgageeln fee and descent of the estate to 

bis heirs, ib. 
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Recital — (cantintied,) 

Of acceptance, &c. of bills of exchange for money agreed to 
be advanced on mortgage, 33. 

Of a provisional agreement, subject to the approbation of, 
and confirmation by, a vestry, t^. 

Of limited letters of ad[min]Stration, 34. 

Of letters of administration de bonis nan, ib. 

Of proceedings in the Coart of Chancery for establishing « 
will, ib. 

Of deed and recovery, whereby estates stand limited to par- 
ticular Qses, dd« 

Of deed and fine, whereby estates stand limited, 35. 

For a conveyance and covenant to surrender, where the co- 
pyhold and freehold parts are not sufficiently distin- 
guished, 35. 

Of a bill of revivor, ib. 

Of deed to make the tenant to the prmcipe and the subsequent 
recovery, 36. 

Of consent of cestui fue trust to a contract for purchase, and 
raising the consideration by sale of stock, ib. 

Of inclosure act, and contract for sale of all vendor's estates 
in the parish, 37. 

Of agreement for splitting the consideration-money, 38. 

Of the investment of a sum of money in stock, (Form 1), ib. 

(Form 2), ib. 

That parties join in a conveyance for the purpose of strength- 
ening the title, ib. 

Of a patent, (Form 1.) 39. 
(Form 2.) ib. 

Of contract for purchase and agreement as to the apportion- 
ment of the purchase-money, 172. 

Of the desire of purchaser to have the premises re-conveyed, 
173. 

In the assignment of several terms to attend, 180. 

Of contract for sale, and intention to charge the heredita- 
ments sold, with an annual payment, 275. 

Rent-charges and annuities: 
Limitation of, 275. 

Settlement : 
Power for parents jointly, and survivor, to appoint lands 
among children, 71. 
Ultimate trust in marriage-settlement of perisonalty, part 
for husband and part for wife in default of issue, 75. 
for wife in default of issue, 76. 
for husband in default of issue, 77. 
Limitations in strict settlement, 80. 
For benefit of creditors trusts in for collecting debts, 78. 

Trust : 
Of copyhold, in a settlement to correspond with uses of free- 
hold, 49. 
Of a living till one take holy orders, ib. 
Of yearly payment for feme coverte by reference, 50. 
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Trust — (continued,) 
For collecting debtd, 78. 

Ultimate, in marriage-settlement of pejsonalty, part for has- 
band and part for wife, 75. 

For wife in default of issue, 76. 
For husband in default of issue, 77. 
Declaration of, in a rent-charge. 

Trustees : 
Declaration that clauses for appointment, indemnity, &c. of, 

shall be applicable to other deeds, 50. 
Declaration in articles for clauses for the appointment and 

indemnity of, ib. 

Vestry : 
Recital of a provisional agreement subject to the approbation 
of, and confirmation by, 33. 

Wills: 

CoDunencement of, 106. 

General devise to trustees for a term, ib. 

Declaration of the trusts of the term, 107. 

Declaration as to the power given to trustees for the pay- 
ment of debts out of real estate, 108. 

Personal estate, nevertheless, to be the primary fund for pay- 
ment of debts, ib. 

Proviso for converting tenant in tail, bom in testator's life- 
time, into tenant for life, 109. 

Proviso for taking name and arms, — and for that purpose to 
apply for an act of parliament ; — limitation over in de- 
fault of using name and arms, — and disposition of the 
intermediate rents and profits, 110- 

Powers for tenants for life to jointure, 1 13. 

Limitation of the total amount of jointures, 114. 

Powers to raise portions, ib. 

Limitation of the total amount of portions, 115. 

Power of leasing to tenants for life, 116. 

Power of sale, the purchase-money to go upon the trusts of 
the personal estate, ib. 

Power of exchange, 117. 

Devise of copyhold upon the same trusts as freehold, 118. 

Devise of leaseholds upon trusts after declared, 119. 

Declaration of the trusts of leasehold, 120. 
As to the family residence, 121. 

Bequest of pictures, books, furniture, &c. ib. 

Directions for the preparations of an inventory of the plate 
and jewels may be re-fashioned, &c. 122. 

Bequest of residue and appointment of executors, ib. 

Provision for appointment of new trustees, ib. 

Bequest by codicil, 133. 
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Acts of Parliament. See Estate Bills, — Naturalization Bills, 

Articles. See Partnership, 

Assignments : 
1st. Of long leasehold on a sale of them. 
Title to, 205. 

Mode of proceeding where the original lease is lost, ib. 
General form of assignment, 206. 
The most usual defects in title to such property, 207. 
2d. Of the assignment of lands held by a lease for years, 
under ecclesiastical or other corporations. 

Title to leasehold for years, held under ecclesiastical 

and other corporations, 207. 
Where there is tenant right the title should be traced 

back as far as there is notice of trusts, 208. 
As to the probate of wills in deducing the title to lease- 
holds, 209. 
General form of the assignment, ib. 
Purchaser's covenants, 210. 
Of the sale of leasehold in lots, ib. 
dd. Of the assignment of terms to attend the inheritance. 
Recitals in, 210. 
Trusts of the term on a sale, 211. 

on a mortgage, ib, 
on a settlement, ib. 
Effect of the words '* assigned and surrendered,'' 212. 
Of several terms, ib. 
Deduction of the title to an attendant term through 

executors, ib. 
There should always be an actual assignment to a new 
trustee, 213. 
4th. Of the assignment of choses in aq;tion, ib. 
Legacies, &c. how far assignable, 214. 
Of a legacy payable to a person abroad, 215. 
Persons having only particular estates and paying off 
incumbrances should take assignments of them, 216. 
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I«eneiei may be Mgigned by way of mortgage, 218. 

CeiUt que trust of money to arise from sale of lands may 

assign dieir shakes, ib. 
Precautions to be obsenred by a person purchasing an eqnit- 

able interest, 217. 
Where die legal estate is oatstanding, priority of time does 

not alone decide, 218. 
Notice to the tmstee not necessary if the purchaser of an 

equitable interest mean to rely on his contract with the 

indiTidnal, 220. 
In case of a debt, notice to the debtor is in many cases tanta- 
mount to possession, 221. ? 
Notice to the leg^ holder is always necessary on the part of ' 

the assignee, 223. 
Composition Deeds, general provision of, 281. 

Conveyance : 
By assignees of bankrupt, 180. 
By trustees for sale, 181. 
To trustees on their investing trust-money, 182. 
By trustees to particular uses, where the trusts have been 

performed, 183. 
By infant trustee oi legal estate, ib. 
Recitals on conveyance by a naked trustee, 184. 
Where an estate is sold in lots by a person having a term and 

the reversion in different rights, 186. 
Of an estate subject to a mortgage, 190. • 

where part of the purchase-money is to remain 

on the security of the estate, 191. 

where part of the purchase-money is to be paid 

by instalments. 

COPTHOLDS ; 

Reason for having a deed of covenant, 124. 

Where sold in loU, 126. 

Covenant for production of deeds, ih. 

Custom of, in the county of Durham, 126, 127. 

Incumbrances on, 126w 

Are within 6 Geo. 4» ib. 

Right in, may be released, ib. 

The equitable estate in, may be released, ib. -» 

Cannot be extended, 127, 

General plan of tiie mortgage of, 129. 

Covenants on mortgage of, ib. 

Term cannot be created of, 190* 

Covenants : 
For title, 66. 

on a sale, 186. 
Against whose acts yendor should covenant, 187. 

by persons claiming their shares in different 
rights, 187. 

when several persons join in a sale, ib^ 
Effect of the words '' promise and agree," 188, • 
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Covenants — (continued.) 

Order in which ancestors should be named in covenants 
against their acts, ib. 

With whom covenants for title should be entered into, 188. 

Construction and meaning of the covenant for quiet enjoy- 
ment, and that free fram-incumbrances, ib. 
' Meaning of the words '* acts and means/' and of ** pennit 
and suffer," 189. 

Covenant for further assurance, 189. 

Of mortgagor and vendor, difference between, 60. . 

By trustees, ib. 

For production of title-deeds, and other covenants sometimes 
occurring in purchase-deeds, &c. ib. 

Request and costs, by whom to be made and paid respec- 
tively, 67. 

That mortgagor will join in sales under the trust, 140. 

For production of deeds, 125. 

On mortgage of copyholds, 129. 

In leases, 164. 

For quiet enjo3rment, 167. 

Against overstocking grass land, 166. 

To levy a fine, 176. 

Deeds. See Execution of deeds. 

Observations on, 1. 
Declarations. 

General, observations on, 47. 

Several forms of, 48. 

What are proper in a second mortgage, 137. 

As to an attendant term in a second mortgage, 139. 
Dower : 

Of the limitation to bar, 177. 

Mr. Butler's observations on the form of these limitations, ib. 

Estate Bills: 
Nature of a conveyance by act of parliament, 255. 
Objects for which private acts are usually applied for, ib. 

Generally originate in the House of Lords, 257. 
Parliament cautious in passing them, ib. 

Of the petition for leave to bring in the bill, ib. 

The petition must be signed by all interested parties, 258. 
Act cannot be obtained for sale of lands below which there 

are mines, ib. 
As to bills meddling with settled lands, ib. 
Standing orders of the House respecting acts for sale or ex- 
change &c. of settled lands, 259. 
Appointment of new trustees under powers of the act must 

be exercised by the Court of Chancery, 260. 
Notice must be given to mortgagees, ib. 

Reference of &e petition to the Judges, ib. 

Execution of Deeds: 
By attorney, 67. 

By a trustee appointed under 6 Geo. IV. 68. 
By infants conveying under an order of court, ib. 
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Exception (in leases): 
Of plantations, 159. 
Of right of hunting, ib. 
Of right of way, ib. 

Fines : 
Of deeds to declare the uses of lines, 231. 
Operation of fines, ib. 
Wife may extinguish her dower, &c. by joining her husband 

in a fine, 237. 
A subsisting term, when trusts have been satisfied, may be 

extinguished by fine, 237. 

But not an attendant term, 238. 

Grant. See Rent-CJiarget and Annuities. 

Husbandry: 
Scheme of, 167. 

Incumbrances: 
On copyholds, 126. 

Indemnity: 
On a sale where the title is defective from want of evidence 
of annuitant's death, 194. 

Leases : 
Who can grant, 157. 
Parties, ib. 
Consideration, ib. 
Operative words, ib. 
Recitals, 158. 
Exception of plantations, 159. 

right of hunting, ib. 
right of way, t^. 
Reddendum, 161. 
Habendum, ib. 

Commencement of the term at different times as to the dif- 
ferent parts of the form, ib. 
Days for payment of rent, 162. 

Reservation of additional rent for, &c., when proper, 163. 

when improper, ib. 
Proviso for re-entry, 164. 
Covenants, ib. 
Preservation of timber, 165. 
Liberty for the landlord to enter and inspect, 166. 
Liberty to plough, ib. 
Entering on grass land, ib. 
Power to sow seeds^ ib. 

Against over-stocking grass land, ib. 
Covenant for quiet enjoyment, 167. 
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Leases — (continued,) 
Away-going crop, 167. 
Mutual agreements, ib. 
Scheme of husbandry, ib, 

MoRTGAOES. See Forms, 

By demise, general scheme of, 131. 

Advantage of mortgage byway of demise j 132. 
Of a long term, ih. 
Transfer of, 133. 

Conversion of mortgage by demise, to one in fee, on a 
further advance by a new mortgagee, ib, 
. Where the mortgagor is not a party, 134. 

[ Conversion of, to one in fee, on the advance of a further 

sum by the first mortgagee, ib. 
Money advanced by two persons on a transfer, 135. 
In fee, general form of, ib. 

Estate of the mortgagee, 136. 
Mortgagee's remedies, 137. 
Transfer of, ib. 

Recital in second mortgage, t6. 
Declaration necessary in a second mortgage, ib. 
Further advance by first mortgagee, 138. 
With trusts for sale when proper, ib, 
' Declaration in a second mortgage as to an attendant 
term, 139. 
Transfer of, with trusts for sale, ib. 
Covenant that mortgagor will join in the sales under the 

trusts, 140. 
Order of the trusts in mortgages, with power of sale, ib. 
Successive advances by mortgagee, ib. 
Necessary parties on a transfer, where there are special 
limitations in the proviso of the original mortgage, 141 . 
Consequence in such a case, where all the parties can 

be come at, 142. 
When a new proviso not inserted, mortgage-money 
should be assigned to the mortgagee, 143 
Of leasehold, general provisions, t6. 

Provisions for the renewal of the lease, 144. 
I .^ . Precautions as to the renewal of leases, 146. 

^•/; \ Renewal in the name of the mortgagor, ib, 

of the mortgagee, i&. 
Form of mortgage where the term is only for a short 
period, ib. 
Of West Indian property, proper securities on, 146. 

elFect of, 147. 

Parties ; 

Who should in general be parties to a deed, 1. 
Description of, 2. 

In the reconveyance of a mortgage, 3. 
When, trustees should join, 4. 
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Partibs — {amiimted,) 

In an aisigiunent of mortgage, 4. 

On sale of bankrupt's estate, ib. 

Order of, 5. 

To leases, 157. 

On a transfer of a mortg^e, where there are special 

limitations in the proviso of the original mortgage, 

141. 
To purchase-deeds, 169. 

Partition : 
Of the Tarious modes of effecting a partition, 226. 
1st By agreement, ib, ^ 

Of the conveyance, ib. % 

Mode of dividing the lots where the parties cannot 

ag^e, ib. * 

Of copyholds, 226. 
Partition of encumbered lands, 227. 
Custody of title-deeds, ib. 
Each party should have attested copies, 228. 
2nd. By bill in equity. 

The mode of proceeding, ib. 
Partition by, effect of where there are infants, 229. 
3rd. By act of Parliament. 

Imperfections of partitions by bill in equity, ib. 
Cases in which it is necessary to resort to Parlia- 
ment, ib. 
Operation of an Act of Parliament as a convey- 
ance, 290. 

Partnership : 

Articles, generally neeessaiy to ascertain die lights of the 
partners as to the joint property employed by them in, 246. 

The period of trading should be defined, ib. 
Provisions on the death of a partner, ib. 

Doubtful debts, sometimes directed to be excluded from the 
annual account, 243. 

Proviso for repayment of money lent to the concern, ib. 
Restriction of the partners from drawing bills &c., 243. [ 

Reference of disputes to arbitration, ib. ^ 

Provisions as to the appointment of a sueoesaor, on the ^) 

death of any of the partners, 244. ^ 

Real estate should be vested in trustees, 244. 

Deed of settlement of an extensive company, general provi- 
sions of, 246. 

Purchase-Deeds. 

State of the title, 168. 

Parties to, 169. 

Recitals in, 170. 

The consideration, 173. 

Operative words on a conveyance by trustees, ib. 

The parcels, 174. 

Sweeping clause, 176. 

The clauses containing the general ^•••-ds, &c., ib. 



INDEK. 299 

PuKCHA8£-D£BD8 — {continued.) 

General words carry tithes, 176. 
Covenant to lery a fine, ib. 
Estate sold subject to a rent-charge annuity, &c. the an- 
nuitant consenting, 1£8« 

The annuitant not consenting, ib. 
Indemnity where the title is defective from want of evi- 
dence of annuitant's death, \M, 
Estate to be sold, subject to payment of portions, &c., 195. 
When the estate is subject to the payment of an annual 
sum in perpetuity, 196. 
Title to leasehold for lives, 197. 
t Mode of making out the title, where the old lease is lost, 

r ib. 

Of destroying entails of leasehold for lives, ib. 
* Recitals necessary in deeds, to lead the uses of fines of 

leaseholds for lives, 198. 
Conveyance of leasehold for lives, 199.' 
Form of the deed, where the conveyance is from a 

devisee, 200. 
Effect of a renewal after a will made, ib. 
Operative words and parcels in conveyances of leaseholds, 

ib. 
The conveyance must be subject to the payment of 

rent &c., 201. 
Precautions to be observed where leasehold is sold in lots. 

Mortgage of leasehold for lives, 203. 
Different mode of conveying leasehold, ib. 
Leasehold for lives deviseable and chargeable as assets, 
by descent, ib. not subject to dower. 

Receivbr : 
Of the covenant in mortgage deeds &c., for the appointment 

of a receiver, 250. 
Deed for the appointment of a receiver, ib. 

Recitals : 

Importance of, 5. 
* Are practically essential, 6. 

General rules to be observed in, 7. 
When evidence, 8. 
Of agreements, 9. 
Different modes of, ib. 
Of a deed 
Of the style of the deed, 11. 
Of the date, 12. 
Of the parties, 13. 
Of recitals, 16. 

Of the operative part of a deed, 18. 
Of parcels, 19. 
Of general words^ ^1* 
Of the habendum, 22. 
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Recitals— (cotUinued,) 
Of uses and trusts, it. 
When trusts have been partly fulfilled, 25. 
Of provisoes, considerations &c., 26. 
Of powers of sale, 27. 
Of a fine, 40. 
Oftbeeffectofadeed^ ib. 
In second mortgage, 137. 
In purchase-deeds, 170. 
In recoTcry deeds, 233. 

In purchase-deeds, where the estate is Tested in trustees in 
naked trust. 

Reconveyance : 

By mortgagee of freehold, 246. 

On the reconveyance of copyholds there should be a deed of 
covenants, 247. 

Of mortgaged lands which have been devised or de- 
scended, ib. 

Effect of the surrender of a term, on a mortgage by demise of 
freehold, ib. 

Recovery Deeds : 
Husband alone may make tenant to the precipe of the wife's 

lands. 
Tenant to the praeipe, 232. 

Recitals in, 233. 
Recovery of an advowson previous to re-settlement, ib. 
Declaration of the trusts of a recovery, 234. 
Operation of equitable recoveries, 236. 
Wife's dower, annuity &c., may be extinguished, by being 
vouched in a recovery, 237. 
May in certain cases be amended, 238. 
In what case treble voucher may be necessary or proper, 239. 
Where the title to an estate depends only on descents a 
recovery should be suffered, 240. 

Re-entry : 
Proviso for, 164. 

Rent-Charges and Annuittes : 
Grant of, out of freehold, 265. 
of leasehold, ib. 
of leasehold and freehold, ib. 
Mode of charging an annual payment by deed. 
Proportionate part should be secured to the representative 
of the grantee, 266. 

Settlement : 
Of personal estate 
The property of intended wife, 69. 
General plan of, 70. 

Proper powers in for trustees, 72. 
Settlement of stock, 73. 
Proper form of limitation of wife's personal estate, ib, . 

Of leasehold, 74. 
Of leasehold and freehold together, ib. 
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Settlement of Real Estate — {continued.) 
Of real estate 

General form of, 79. 

Effect of limitations in strict, 81. 

Forfeiture by the tenant for life, ib. 

Join tare annuity, 82. 

Effect of a recovery by the eldest son, tenant in tail, 83. 

Of the raising and paying portions, ih. 

Estate of the daughter under it, when there are no sons, 84. 

Portions for daughters having become vested (though not 
raised^ do not merge on the failure of issue male, 85. 
The wife's U)rtune should be applied to discharge incum- 
brances on the settled estates, 85. 
Conveyance to trustees for sale, for the purpose of discharging 

incumbrances, and the residue to be settled, 86. 
Settlement of copyholds, 87. 

To the exclusion of the husband, 88. 
Rent-charge to wife, and no provision for children, 89. 
Settlement of the wife's estate, ib. 
Trust of the term of such a settlement, 90. 
Clause of survivorship, 91. 

Maintenance, ib. 
Proper for the wife to have the diposal of a gross sum out 

of the estate where it is her own property, 92. 
All outstanding legal estates should be got in, ib. 

By persons in trade, 93. 
Effectof a limitation to "survivors or survivor" only, 94 (no^e). 
Of aa undivided share, 227. 

Tenant in tail : 
Effect of conveyance by, 238. 

Terms. See Asngnment, 
Outstanding, 

Mortgages of, 179. 
Assignment of, 180. 
Recitals on Assignment of several, ib. 

Transfer : 
Of a mortgage by demise, 133. 
Where money advanced by two persons, 135. 
Of a mortgage in fee, 137. 

With trusts for sale, 139. 

Trustees : 
New, appointment of, when power for necessary, 47 
In case of freehold estate, 278. 
Leasehold, ib. 

Freehold and leasehold, 279. 
Appointment of by Court of Chancery, 280. 

i*.NEs: 
"Conveyance to, 43. 
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Wills: 

Of real and personal estate, proTiiion in, — annuity for 
widow, — ^limitations to childreDy 05. 

Tmsts of the term, 96. 

Portions, 07. 

Disposition of the snrplas, 98. 

Debts &o. when they should be charged on the real estate, 99 

Disposition of the personal estate when it is inconsider- 
able, ib. 
Of the surplus when it is inconsiderable, 100. 

Power to charge the real estate, for the purpose of purchas- 
ing contiguous lands &c. ib. 

Settlement of leasehold, 101. 

Fee, and not a term should be vested in trustees, where the 
trusts are complex, or the real estate much incum- 
bered, ib. 

Form of a will, where testator has- a small landed estate, 102 * 

Trust to sell, 103. 

Provision for debts and annuity for widow, 104. 
For children when young, ib. 
For children when nearly of age, ib. 

When the children are young, the widow should be autho- 
rized to settle and allow trustees' accounts, 104. 

Mode of raising the widow's annuity, 105. 

Form of will when property is small, ib. 

Where testator wishes to provide for an extravagant 
son, &c., 106. 

Points to be attended to in bequeathing a legacy, ib. 

For a variety of forms, ste p. 106. 

Witnessing clause: 
Of the consideration, 40. 
•Operative words, 41. 
Parcels, 42. 
Habendum, ib. 
Conveyance to uses, 43. 
Of terms, 44. ^ 

Of merger of, 45. 

Of terms in marriage settlement, ib. 
Of assignment of terms, 46. 
Terms to support &c., ib. 
Power to appoint new trustees, 47. 
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LAW BOOKS LATELY PUBLISHED. 



1. A COMMENTARY on the TENURES of LITTLETON, 
written prior to the publication of Coke upon Littleton. Edited 
from a Copy in the Harleian Collection of Manuscripts. By 
Hewry Cary, of Lincoln's Inn, Esq. Barrister at Law. In 
royal 8yo. price 11. 10s. boards. 

♦<ij* From the parU which I have occasionally read, I have 
reason to thinh that the Commentary is a very fne~ 
thodical and instructive Work, — Mr. Hargrave'^s Re- 
mark. 

2. A PRACTICAL TREATISE on the LAW of COVE- 
NANTS. By Thomas Platt, Esq. Barrister at Law. Royal 
8yo. Price 11. ds. boards. 

a A TREATISE on PURCHASE-DEEDS, consisting of 
brief and familiar Essays on the various Assurances by which 
FreeBol^ Property is transferred, and of Precedents, co- 
piously illustrated by Theoretical and Practical Annotations. 
By William Floyer Cornish, Esq. of the Inner Temple, 
Barrister at Law. In 8yo. price 12s. boards. 

4. PRINCIPLES of CONVEYANCING ; designed for the 
Use of Students, with an Introduction on the Study of that 
Braneh of Law. By Charles Watkins, of the Middle 
Temple, Esq. Barrister at Law. The Fifth Edition, with 
considerable Additions. Part I. By George Morley and 
Richard Holmes Coote, Esqrs. Barristers at Law. Part IL 
By Thomas Coventry, Esq. Barrister at Law. Price 14s. 6d. 

*«* Part II, may be had separately, price 9s. hoards. 

6. The PRAGfflCE of CONVEYANCING, comprising 
every usual Deed, Agreements, Bonds, Wills, &c. analytically 
and synthetically arranged. By James Stewart, Esq. Bar- 
rister at Law. Two Vols, royal 8vo. price 21. 2s. boards. — 

The Second Volume may be had separately, price 11. Is. 

6. A DIGEST of the LAWS of ENGLAND respecting 
REAL PROPERTY. By William Cruise, Esq. Barrister 
at Law. The third edition, revised and enlarged. In Six 
Vols, price 51. 15s. 6d. 

7. A TREATISE on FINES and RECOVERIES. By 
Francis Bayley, of Lincoln's Inn, Esq. Barrister at Law. In 
8vo. price 14s. boards. 

8. REMARKS on the EXPEDIENCY of FRAMING a 
NEW CODE of LAWS for REAL PROPERTY. By a Bar- 
rister of the Inner Temple. Price 2s. sewed. 
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9. AN ESSAY on the DOCTRINE of REMAINDERS, 
and, as collateral and sobordinate topics, of Executory Umi- 
tations. By William Floyer Cornish, Esq. Barrister at 
Law. Price ds. boards. 

10. AN ANALYSIS of the LAW of REAL PROPERTY ; 
on a large sheet, coloured. Price ds. 

11. A TREATISE on the LAW of ACTIONS relating to 
REAL PROPERTY, comprising the following Titles : 1. Real 
Actions. — 2, Actions on the Case for Nuisance and disturb- 
ance. — 3. Action on the Case in the Nature of Waste. 
4. Action on the Case for dilapidations. — 5. Action on the. 
Case for Slander of Title. — 6. Assumpsit on the Sale of Real 
Property. — 7. Assumpsit for Use and Occupation. — 8. Cover-, 
nant — 9. Debt for Rent. — 10. Debt for Use and Occupation. — 
11. Debt for double Value. — 12. Debt for double Rent* — 
13. Ejectment. — 14. ReplcTin. — 15. Trespass Quare clausani 
fregit. — 10. Trespass for Mesne Profits. By Henry Roscoe, 
of the Inner Temple, Esq. In Two Vols, price 11. 15s. 

12. PRACTICAL HINTS for ABSTRACTING TITLE 
DEEDS ; with Remarks on the Properties and Efficacy of 
particular Deeds. By Samuel Harper. The third Edition, 
price 5s. 

13. An ESSAY on the LEARNING of CONTINGENT 
REMAINDERS and EXECUTORY DEVISES. By Charles 
Fearne, Esq. Barrister at Law. The Eighth Edition, with 
additional Notes. By Charles Butler, of Lincoln's Inn, 
Esq. 'Barrister at Law. Price 11. 5s. 

14. A TREATISE on the DOCTRINE of PRESUMP- 
TION, and presumptive Evidence, as affecting the Title to 
Real and Personal Property. By John H. Matthews, Esq. 
Banister at Law. Price 19s. 

15. A PRACTICAL TREATISE on the LAW and DOC- 
TRINE of ELECTION and Satisfaction, applicable to Real 
and Personal Property ; with an Appendix, illustrative of the 
analogous Doctrine in the Law of Scotland. By Henry 

I Stalman, Esq. of the Inner Temple. In 8vo., price 14s. bds. 

16. DAWE'S (M,) INTRODUCTION to the KNOW- 
LEDGE of the LAW on REAL ESTATES, and of Remain- 
ders therein, expressed, implied, and contingent, with Illus- 
trations ; and a view of the Case of Perryn v. Blake, and of 
Mr. Fearne's Opinion of that Case. 8vo. price 6s, boards. 

17. A PRACTICAL TREATISE on FINES and RECO- 
VERIES in the Court of Common Pleas ; with an Appendix 
containing the Rules and Orders of Court relating to Fines 
and Recoveries ; and a copious Collection of Precedents of 
the several Proceedings in levying, suffering, and perfecting 
them. By Wm. Hands, Gent. The Fourth Edition, con- 
siderably altered and enlarged. Price 12s. 
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